IN THE HIGH COURT OF JUSTICE CO0/3753/2019
ADMINISTRATIVE COURT

IN THE MATTER OF AN APPLICATION FOR JUDICIAL REVIEW

BETWEEN
THE QUEEN

(on the application of

END VIOLENCE AGAINST WOMEN COALITION)
Claimant

-and -

THE DIRECTOR OF PUBLIC PROSECUTIONS

Defendant

SHORT RESPONSE
TO THE DEFENDANT’S SUMMARY GROUNDS OF RESISTANCE

1. This is a Short Response by the End Violence Against Women Coalition (“EVAW?)
to the Defendant’s Summary Grounds of Defence (“SGoD”), Submissions on Cost
Capping, and the evidence served with the SGoD.

2. EVAW is conscious of the significant volume of material already placed before the
Court on this claim at the permission stage, and therefore by this document seeks only
to synthesise, and briefly respond to, a number of key points that arise from the

Defendant’s SGoD. It is hoped that this will assist the Court.

(i) The nature of the dispute

3. The Defendant seeks to characterise the dispute between the parties in this case as
almost exclusively factual, in an effort to persuade the Court that the claim is
unsuitable for public law proceedings and relief (see e.g. SGoD, §§2, 3(i)). Upon
scrutiny, however, it is apparent that the SGoD and the accompanying evidence
concede quite a number of the factual planks on which EVAW has built its case, such

that much of the matters in issue are common ground. In particular:



At no point in the SGoD, or in the statement of Ms Ashton, does the
Defendant contend that EVAW is wrong to assert that there has been 3
precipitous drop in both the rates and volumes of prosecutions for rape and
other serious sexual offences. Indeed, such a point could not be seriously
contested in light of the government’s own conclusions on this issue (see
EVAW’s Detailed Statement of Facts and Grounds (“DSFG”) §§58-66),
which appear themselves to be reflected in the data now presented by Ms
Ashton in her JA/1.

It is common ground that all previously existing and legally binding guidance
to prosecutors relating to the application of the Merits-Based Approach has
been removed or deleted by the CPS: McGill 1, §§49 and 50.

It is likewise common ground that prosecutors have been trained away from
the Merits-Based Approach. Mr McGill’s own evidence is that in the course
of the RASSO Roadshows conducted between November 2016 and
September 2017 he said to prosecutors that the “Merits Based Approach was
.. sometimes confusing. ... I explained that the only test that prosecutors
should apply was the Code test ... I said that we wanted to remove references
to the Merits Based Approach from legal training. This is because we were ...
satisfied that it was properly reflected in the, then current, version of the

Code which had been published in 2013” (McGill 1, §43).

Mr McGill himself recognised that in a paper he prepared for a meeting of the
CPS Senior Leadership group in September 2016 that there “are a number of
dedicated members of staff who are highly committed to RASSO work and
committed passionately to the VAWG agenda... [a number of whom] could be
highly concerned by what could be described as a change of approach to
prosecuting cases of this nature. Any such change in approach may be

concerning to these staff: Exhibit GM6, p241, §13.

It is not disputed that there has, since Mr McGill assumed his role as Director
of Legal Services in January 2016, been a new and significant focus on
conviction rates in rape and serious sexual offence cases as an indicator of

“performance”. Thus, McGill 1 explains how:



1. Soon after he took on his new role, “he became concerned thar oy
conviction rate for offences of rape and serious sexual offences
were particularly low. In 2015/16 we introduced ambitions in
terms of the conviction rate in relation to cases of rape and
domestic abuse; we identified that a conviction rate of 60% would
be the benchmark by which to measure our performance”: McGill
1, §31. As set out further below (at §0), the CPS has recently been
quoted in press articles as saying that this target was “nor
appropriate” and “may have acted as a ‘perverse incentive’ on

prosecutors, deterring them from charging less straightforward

cases”.

il. In early / mid 2016, Mr McGill met with Area RASSO

management teams to discuss low conviction rates: McGill 1, §37.

iii. In the paper prepared for a meeting of the CPS Senior Leadership
Group in September 2016 (referred to above), Mr McGill also
stated that “it will require only 197 more successful cases to secure
the overall conviction- rate of 61 %. Likewise, the same result can
be achieved if 350 weak cases were not to be charged. In reality,
the improved conviction rate will be secured through more

successful outcomes and fewer unsuccessful outcomes” (Exhibit

GMS, p.240, §7).

Finally, Mr McGill himself recognised the risk that what he intended to be a
“touch on the tiller” may turn out to have more extensive impact. As he said
in the September 2016 paper: “there is a risk that any change to the approach
in Code decision making in these cases may lead to an overcorrection and
result in a failure to prosecute some difficult cases where the Code Test is
arguably met. Care has to be taken to ensure a risk averse approach does not
develop. That is not what is being suggested here. What is being suggested is
a real focus on the-decision making in those cases which are causing CPS
real difficulties at present. It has been described as a "gentle touch on the

tiller" rather than a fundamental-change of- approach” (Exhibit GM6, p241,
§11).



4. In the Claimant’s submission, the now undisputed facts summarised in the paragraph

above are more than sufficient to justify the grant of permission.

5. The primary, limited issues of mixed fact and law which remain in dispute between
the parties are: (i) whether or not the change of approach by the Defendant led to a
drop in charging rates and charging volumes; and (ii) whether that indicates that
either the bookmakers’ approach has been adopted, or that the change of approach has
created an unacceptable risk that prosecutors have adopted a practice of applying the

bookmaker’s approach. On those points, there is limited dispute on the evidence

between the parties:

a. The evidence of Professor Adams concludes that the available statistical
evidence is consistent with such a change in practice towards the charging of
rape, and that none of the factors relied on by the Defendant at the time of her

report explain the changes observed to the volumes and rates of rape charges.

b. The Defendant’s position appears to be (although it is not clear) that he does
not know what has caused the fall in volumes and rates, and that a number of
factors could be relevant. Ms Ashton’s evidence suggests that a number of
further factors (not previously relied upon by the Defendant in this litigation

or otherwise on this issue in the public domain) could be relevant. Yet even

if those further factors could be relevant in accounting for the drop in
charging rates, this does not detract from or undermine Professor Adams’
conclusion that the available statistical evidence is consistent with a change

in approach to charging practices.

6. The questions in dispute are therefore narrow questions which are indeed matters
suitable for judicial determination: insofar as questions of fact arise, those are

questions “which present no greater difficulty than many other questions of fact

which are routinely decided by the courts”.!

7. Moreover, those disputes are only relevant to certain of the grounds advanced by
EVAW. As set out in §93 of the DSFG, different grounds are in issue depending on

the Court’s characterisation of the Defendant’s change in approach. It is submitted

' As was the issue of whether prorogation frustrated or prevented Parliament’s ability to perform its legislative
functions and its supervision of the executive: R (Miller) v Prime Minister,[2019] UKSC 41; {2019] 3 WLR
589, §51.



10.

11.

12.

that the vast majority of the grounds of challenge advanced by EVAW are unaffected
by those limited disputes (including Ground 3 as to the rationality of the change of
approach, Ground 5 as to the procedural fairness of the changes made, and Ground 7

as to whether or not any relevant changes were transparent).

In the circumstances, it is submitted that, even if the Court is ultimately not minded to
grant EVAW permission to rely on certain evidence submitted with its claim to which
the Defendant objects (such as the witness statement of XX or the expert report of

Professor Adams), this should not affect the grant of permission for judicial review.

(ii) The significance of the change of approach by the CPS

In light of the factual common ground between the parties outlined above, the
Defendant’s attempts to minimise the significance of those changes are specious. The

SGoD develop two principal lines of attack, set out below.

First, the Defendant seeks to portray the changes made to the guidance as ones of
form rather than substance: indeed, the SGoD are liable to give the impression that
EVAW is merely complaining about a change in terminology. Thus, the SGoD
variously describe how the CPS has made a “change in wording” (§30) by removing
from guidance “use of the specific term ‘merits-based approach” (§9 and see also
§14: there has been “an excision of the term ‘merits-based approach™ (emphasis in

the original)), with the result that “any change has been a matter of form or

clarification” (SGoD, §29).

However, as is explained in the Claimant’s DSFG, the guidance that the Defendant
has in fact “excised” includes 6 pages of detailed explanation as to how prosecutors
should approach charging decisions in line with the Merits-Based Approach (the
“Primary Guidance” — see §23 DSFG), as well as explanations to the same effect in
its Legal Guidance for Rape and Sexual Offences and its Guidelines on Prosecuting
Cases of Child Sexual Abuse (the “Supplementary Guidance” — see §22 DSFG). To
suggest that the wholesale removal of this legally binding guidance to prosecutors is
just a “change in wording” or that the CPS has retained the substance of the guidance

but now uses some different terminology is wholly inaccurate.

Moreover, if the change to the guidance was not intended to have any substantive

impact one might reasonably ask: what was the point of doing it? But the Defendant



13.

did not bring about this change for no reason. As Mr McGill makes clear he did

intend the removal of the MBA guidance to have a substantive impact. He says he

intended it to stop prosecutors “misapplying” the Merits Based Approach by charging

cases that did not meet the Full Code Test. But his intention and what change wag

actually brought about are two separate matters.

Second, the Defendant relies heavily on the fact that the Full Code Test refers to an

objective jury, and that he has not removed the guidance for prosecutors on avoiding

stereotyping, myths or prejudices when prosecuting rape and serious sexual offences

(see SGoD, §§9, 11 and 61). This is not an answer to the claim, however, for the

following reasons.

a.

It is clear from the SGoD that the Defendant accepts that in order for
prosecutors to comply with the Full Code Test and act lawfully when taking
charging decisions they must, in substance, apply the Merits-Based
Approach. Thus, the SGoD (i) explains how the Merits-Based Approach was
not a “separate test or a different approach” to the Full Code Test but “a
shorthand as to how the Code should be applied in any event” (§56); (ii)
relies on the (now deleted) guidance which made clear that “applying the

code correctly necessarily involves taking the merits-based approach” (§57,

our emphasis); and (iii) suggests that the “merits-based approach is implicit
in the Code” (§58, emphasis in the original).

The question which all of this begs is precisely that raised by the Claimant
under Ground 4 of its claim: namely has the removal of the Primary and
Supplementary Guidance, which made explicit an approach which is now
merely “implicit” (but which the Defendant accepts is critical if prosecutors
are to take lawful decisions in accordance with the Full Code Test) created an
unacceptable risk of illegality? The SGoD almost entirely overlook that this
is one of the ways (indeed one very important way) in which the Claimant
puts its case: see in particular DSFG §§114-118. In EVAW’s submission, the
acceptance by the Defendant that his prosecutors must in substance apply the
Merits-Based Approach when considering the Full Code Test, accompanied
by the simultaneous assertion that it was appropriate to remove the Merits-

Based Approach guidance because prosecutors were confused by it, actually



underlines why there is a serious risk of illegality now permeating CPpPS

decision making in relation to charging.

Further, as noted at §3.f above, Mr McGill himself acknowledged that risk in
the paper he prepared for the September 2016 meeting. He also said in that
paper (see §3.e.iii above) that in order to avert that risk that the gentle touch
on the tiller is misinterpreted by pressure groups and stakeholders, any
communication issued about this would need to be properly communicated.
There is no evidence whatsoever that the changes of the guidance was
properly communicated to the CPS’ own staff. Certainly, and as set out in
DSFG §§166-172 in connection with Ground 7 (transparency), the changes
made were not communicated at all to pressure groups or stakeholders, let

alone properly communicated.

The fact that the Defendant has retained what Mr McGill himself describes as

the “quite separate” guidance on myths and stereotypes is no answer to the
above point McGill 1, §17):

1. The Claimant of course welcomes the fact that the myths and
stereotypes guidance has not been deleted by the Defendant, as the
Merits Based Approach guidance has been. But when one looks at
this guidance (contained at Chapter 21 of the RASO Guidance
[CB/A/1/20]), it is evident that it does not address the same issues
as the now deleted Merits Based Approach guidance and cannot be

regarded as a substitute for that guidance.

ii. Chapter 21 explains and seeks to “debunk” ten common myths
which abound in rape and serious sexual offence cases. It contains
one sentence to the effect that prosecutors must “recognise these
myths and challenge them at every opportunity”. What it does not
do, however, is seek to explain to prosecutors how they should take
such myths and stereotypes into account when deciding whether
the Full Code Test (and, in particular, the Evidential Test) is met in
any given case. Indeed, since the deletion of the Primary and

Supplemental Guidance on the Merits Based Approach there is
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15.

16.

nothing other than the Full Code Test itself which explains this tq

prosecutors.

iii. As set out at §117 of the DSFG, in circumstances where the
Divisional Court has previously recognised that there are two ways
in which the Full Code Test can be interpreted, one which is right
and one of which is wrong and unlawful, the failure of the
Defendant to take positive steps to tell his prosecutors which
approach they need to apply must give rise to a real risk that at
least some prosecutors will adopt the wrong, and unlawful,
interpretation. Again, the Defendant has not addressed this critical

aspect of EVAW’s case.

Ultimately, whether or not there has been a substantive change in approach must be
an objective question for the Court to consider and answer: the DPP cannot be
permitted to insulate himself from challenge by simply asserting that changes he has
made to legally binding guidance are minor, or were not intended to have major

consequences in light of other guidance. Such matters squarely fall within the

competence of the Administrative Court.

(iii) The justification for the change in approach

The SGoD, and the evidence of Mr McGill, make clear that the primary reason for the
change in approach described at §3 above was the HMCPSI Review.

Even setting aside the fact that, as set out in the DSFG (§§34-40), the HMCPSI
Review was only one of three reviews conducted in 2015-16 in relation to the CPS’
approach to prosecuting rape, it is notable that neither the SGoD nor McGill 1 address
the facts which underpin Ground 3 of the challenge (irrationality) namely that: (i) the
HMCPSI Review did not advocate removal of the Merits-Based Approach guidance
(rather, it noted that the “policy and legal guidance for RASSO casework is sound and
when correctly applied should deliver quality casework”, at §1.3); or (ii) the training
recommended in the HMCPSI Review had already been carried out, by way of
specific RASSO Refresher Trainings. In other words, no rational justification for the

change of approach has been set out in the Defendant’s response.



17. Rather, the Defendant’s only response to Ground 3 is to say that the Dpp:g
supervision of the Code is not a matter which ought to be the subject of challenge dye
to the Court’s “self-denying ordinance” (which is wrong and addressed separately at
§19 below). For the avoidance of doubt, the Claimant refutes the contention made at
SGoD, §102 that it is implicit in Ground 3 that the DPP’s true motivation for
changing the guidance was to employ a bookmaker’s approach: this ground is
premised upon the Defendant’s case that the reason for the change was to meet the
concerns expressed in the HMCPSI Review. It is neither necessary, nor do the

Claimants invite such a finding in relation to Ground 3.

(iv) The significance of the Government Review

18.  The Defendant places very significant weight both in his SGoD and his Submissions
on Cost Capping on the Government Review of the Criminal Justice System in
relation to the prosecution of rape. EVAW has and does welcome the Government’s
review of the criminal justice system to consider the contributing factors to the fall in
volumes, and its desire to develop recommendations in light of that review. Indeed,
EVAW is an active participant in that process. However, as explained in its DSFG,
§§204-205, that broad-brush review, conducted by senior officials and working level
practitioners, simply cannot objectively and independently consider the legality of the
CPS’s change of approach according to judicial review principles (including
irrationality, transparency, and breach of procedural fairness).? There is no adequate

alternative remedy to this claim: judicial review proceedings are indeed “required”,

for that assessment.

(v) The Court’s powers of review

19.  While the Defendant continues to put significant weight on the line of case law which
recognises the discretion afforded to the Defendant in respect of individual decisions
in individual cases, he makes no attempt to grapple with the points at DSFG §§176-
180. As set out there, very different considerations apply where, as here, the Court is
considering the legality of the Defendant’s approach to policies and procedures. It is

well established that the Court may inquire into the sufficiency and legality of the

Defendant’s guidance.

? This is clearly also the case in respect of the newly announced HMCPSI investigation, which as is clear from
the summary at §65 of McGill 1, will not address any of the relevant legal questions posed by this claim,

9
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20.

21.

22.

23.

24.

25.

(vi) The position of the Claimant

First, the Defendant continues to wrongly elide the position of the Claimant with the

position of individual women who have been affected by the change in approach of

the Defendant.

EVAW takes issue with the contention made at §35 of the SGoD that it rejected the
offer for each of the cases detailed in the Confidential Annex, not subject to VRR to
be reconsidered. As has been explained, EVAW is not at liberty to agree to such
matters on behalf of individuals which it does not represent.’ However, EVAW
understands that the Centre for Women’s Justice did write to the Defendant seeking
such reconsideration, and that the Defendant rejected the option of so doing, as he

said (at that point) that this was a matter it would not consider as EVAW had

continued with its claim.

Second, as part of tis submissions regarding EVAW’s application for a Cost Capping
Order, the Defendant argues that EVAW has “not provided any evidence about the
willingness or ability of its membership or its funders to fund this litigation” (§§2-3,
13-16). Out of an abundance of caution, EVAW will provide further information in a

signed witness statement for the Court on this issue.

(vii) New matters arising

As briefly adverted to above, it is of considerable concern to EVAW that matters are

still coming to light in relation to the change of approach in issue.

On 13 November 2019 (almost two months after EVAW filed this claim) the Law
Gazette reported that in 2016 the CPS set an internal target of 60% for rape
convictions which remained in place until 2018 (this article is annexed as Annex 1).
This was not previously known to EVAW: in particular, it was not something which
the Defendant aired in the substantial pre-action correspondence which was

exchanged between the parties, despite its clear relevance to the claim.

Mr McGill’s evidence now is that this was an “ambition” and an “aspiration not a
target” (McGill 1, §32). According to the Gazette, however, the CPS has

acknowledged that this was “not appropriate” and “may have acted as a ‘perverse

3 Similarly, therefore, EVAW rejects the claim that “the Claimant has made a deliberate decision not to make
individual public law challenges to these twenty decisions™ (see SGoD at §37).

10



26.

27.

incentive’ on prosecutors, deterring them from charging less straightforward cases”
(an admission which does not appear to be reflected in Mr McGill’s evidence). Mr
McGill merely says that “the CPS remoﬁed these levels of ambition in rape cases qs ir
was recognised that they were not as helpful as we had anticipated in performance
measurement” (§36). The timeframe Mr McGill gives for the removal of the targets
(namely that they were removed in “2017/18”) is also ambiguous (it is not clear to
EVAW how removing such targets could have spanned a two year period) and not

consistent with the Law Gazette report, which says it was 2018 before the targets

were dropped.

In circumstances where EVAW alleges that the CPS has failed to act sufficiently
transparently to uphold the duty of good administration (EVAW’s Ground 7), it is of
real concem that material continues to emerge which the CPS accepts (even if Mr

McGill does not) was at risk of causing a downturn in prosecutions.
vii) Conclusion

It is common ground that this claim goes to an important issue of serious public
interest (see Submissions on Cost Capping, §9). For all the reasons set out in DSFG,

and those set out above, EVAW respectfully submits that permission for judicial

review should be granted.

PHILLIPPA KAUFMANN Q.C.
Matrix Chambers

JENNIFER MacLEOD
EMMA MOCKFORD
Brick Court Chambers
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Witness: A A
No 1
Date: 04/12/2019
Exhibit
IN THE HIGH COURT OF JUSTICE Claim No.
QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURT
London
BETWEEN:

R (on the application of THE END VIOLENCE AGAINST WOMEN COALITION)

Claimant
-and-
THE DIRECTOR OF PUBLIC PROSECUTIONS
Defendant

SECOND SUPPLEMENTARY EXPERT REPORT
OF PROFESSOR ABIGAIL ADAMS

1. T am an Associate Professor in the Department of Economics at the University of Oxford. 1
am also a Research Fellow at the Institute for Fiscal Studies, London. My area of research

expertise is in Applied Microeconometrics, with a particular focus on the econometrics of
consumer choice and policy evaluation.

I have been asked to prepare a short supplementary report to my main expert witness report
dated 9™ September and the supplement dated 19" September in order to address the points

raised in Jean Ashton’s Witness Statement and to clarify the relationship between her
evidence and my own.

3. For the avoidance of doubt, I have not had access to the data underlying her Statement, and

therefore [ only respond to the points she has raised as opposed to conducting my own
independent analysis of the data underlying Annex 1 — Annex 5.
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Key Points

4. There is no factual disagreement concerning the trends in the charging of rape-flaggeq
cases between my report and Ms Ashton’s statement for the period 2009/10 - 2018/19_ A+
[15] of my original report, I summarise the trends as:

“[15] In summary:

a.

b.

Reporting of rape is at its highest level since records began in 2002;

The number of rape cases charged was lower in 2017/18 than in any year since
2009/10, the earliest period that information is available for;

The charging rate looks set to be lower in 2018/19 than in any year since 2009/10,
the earliest period that information is available for.”

5. In my supplementary report, I concluded that these trends continued to hold for 2018/19
and that “[t]he charging rate for rape-flagged cases amongst those not administratively
finalised [*AF’] was its lowest since 2011/12” [Supplementary Report, 4].

6. Ms Ashton’s statement does not reject these findings:

a.

Ms Ashton’s statement does not contain any discussion of trends in the reporting of
rape offences.

Annex 4-Centered Moving Average and Annex 4-Raw Data show that the number

of rape-flagged cases that were charged in 2018/19 was lower than in any previous
period she considers in these figures.

Annex 3-Centered Moving Average and Annex 3-Raw Data shows that charging

rate was lower in 2018/19 than in any previous period she considers in these
figures.

Annex 5-Centered Moving Average and Annex 5-Raw Data shows that the
proportion of cases charged amongst those with a legal decision (i.e. the charging
rate for rape-flagged cases amongst those not AF’ed) was lower in 2018/19 than in
any previous period since approximately Q1 2012/13. I state ‘approximately’

because I do not have access to the precise numbers underlying the graphs
presented.

Ms Ashton also comments on the rise in the proportion of No Further Action
decisions in the recent data: “The proportion of NFA decisions remained relatively

static from 2013/14 until part way through 2017/18 when the rate starts to
increase.” [Ashton Statement, 44]

7. Ms Ashton does not provide evidence to contradict my conclusion that the factors
previously identified by the CPS in their public explanation of the trends and in their
internal briefing note to RASSO prosecutors are insufficient to fully account for the fall in
the rape charging rate. Rather, the focus of Ms Ashton’s statement is to point to other
factors that have not been previously communicated by the CPS [Ashton Statement, 20].



8.

9.

The only point covered in my reports that is directly addressed by Ms Ashton is pojice
referrals. As to that:

a. Ms Ashton does not disagree with my conclusion that “a fall in the number of
police referrals to the CPS cannot alone explain the drop in the CPS charging _rate”
[Original Report, 25]; the number of cases charged has fallen faster than Police
receipt. This is evident in Annex 3-Centered Moving Average which shows a fa]l] in
the percentage of cases charged amongst all those finalised.

b. As to a change in volumes, Ms Ashton argues that a fall in police receipts might
not be an outcome of a change in practice, pointing to the decline in receipts around
the time of Alison Levitt QC’s trainings in 2009 [Ashton Statement, 26]. 1
completely agree with Ms Ashton that this is a complicated matter and I have
sought not to overstate my conclusions in this regard. In my Original Report, |
observed that, given the guidance given to police officers on charging, ! “[i]f police
officers observe a change in what counts in practice as a ‘realistic prospect of
conviction’ due to the removal of MBA guidance then they might respond by
reducing referrals of more complex and difficult case” [Original Report, 26]. I still
consider this to be a logical possibility (and have been instructed that this is a

matter which has been addressed by factual evidence from other witnesses on
behalf of EVAW).

Otherwise, as I indicate above, Ms Ashton does not argue that the trends in the charging of
rape cases are inconsistent with a change in CPS practise toward the charging of rape
following Greg McGill’s RASSO roadshows and the removal of references to the merits-
based approach [*MBA’] in CPS training courses and guidance. Rather she argues that
given the “numerous events which occurred over the period in question... it is not possible
to conclude the impact of any one event” [Ashton Report, 46] and that “the picture is

significantly more complex” than just the removal of references to the MBA [Ashton
Report, 4].

10. Ms Ashton and I are in complete agreement over the difficulty of making causal statements

11.

of the impact of the roadshows and the removal of references to the MBA. As Ms Ashton
notes in her report, I explicitly note the difficulty of making causal conclusions at a
number of points (see Ashton Report [7], [8], [40], [45], [46]).

However, the question I was asked to consider was “whether the available evidence is
consistent with a change in Crown Prosecution Service [‘CPS’] practice”. I found that it
was. | was also asked to consider whether the available evidence was consistent with the

explanations that had (at that point) been put forward by the CPS, and concluded that they
could not fully account for the observed trends.

Clarifications on any points of apparent disagreement

12. At [9], Ms Ashton argues that “As far as [she] is aware, CPS has never attributed the fall in

rape charge cases solely to a decline in police receipts.” I agree and 1 made this clear in my
original report and in my supplementary report.

1 Charging (The Director's Guidance) 2013 - fifth edition, May 2013 (revised arrangements), para 8.

<
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a. In my original report, under the title “Assessing the CPS’ Proposed Explanation of
the Trends” ([22]-[]), I start by highlighting the factors identified by Suggp
Hemming and Greg McGill, Director of Legal Services in a briefing note fq
RASSO teams and staff [‘CPS Briefing Note’]. This excerpt is copied at Figure 1.

Three factors were highlighted as the preferred explanation for a fall in the
charging rates and caseload for rape:

* A fall in charging referrals from the police;

* Arise in cases where files are returned to the police;

An increase in the length of time for cases to progress through the system.
In my original report, I then went on to assess the merit of each argument in turn.

Figure 1. Excerpt from CPS Briefing Note on 15" July 2019
Fall in cases

» The recent fall we have seen in caseload has been cited as evidence of &
change in policy.

= We believe that actually a number of other factors have contributed to a fall in
charging rates for rape, including a fall in referrals from the police and an
increase in cases where we have given the police early investigative advice
and where we have asked for further work to be done.

As you will know very well, we have also seen an increase in the volume of
digital data and the analysis of evidence gathered by following reasonable
lines of enquiry. It is therefore taking longer for cases to get through the
system from report to conclusion.

b. In my supplementary report, [ was able to comment on the CPS’ public explanation
for the trends given in the VAWG Report 2018/19 (Figure 2). No further grounds
of explanation for the decline were given beyond those that were articulated in the
CPS Briefing Note on 15" July 2019, although more detail on the relationship
between the number of police-CPS consultations and the increase in the length of

cases is given. I again assessed each argument in the light of the publicly available
data at that point.

Figure 2. CPS Explanation in VAWG Report 2018/19

3tA



Potential factors which may have impacted on the drop in rape charges:

The growing gap between the number of rapes recorded by the police, and the number of cases
going to court is a cause of concern for all of us in the criminal justice system. However, it is not an
indication of any change in policy, or lack of CPS commitment to prosecute.

There are a number of factors which we believe have contributed to the drop in rape charges:

e a reduction in the number of referrals from the police to the CPS;

® anincrease in the volume of digital data which takes time to investigate, and so may resuit

in cases taking longer to reach the CPS;

an increase in the number of consultations between the police and prosecutors pre-charge,
with action plans put In place to set out what further work is needed for a charging decision
to be made. This can result in charging decisions taking longer, but should mean stronger
cases are taken forward; and

an increase in the number and proportion of cases where the police have not responded to
either early investigative advice or requests for more information.

Source: Violence Against Women and Girls Report 2018/19, p15.

13. At [10], Ms Ashton suggests that my report does not take into account all relevant events
over the period: “At paragraph 6 of her statement, Professor Adams identifies four key
events over the observed time period. However, there were many more events over this
period which may have impacted the data (see full list at paragraph 20).” As to that point:

a. First, the list that I give at [6] of my original report is simply the list of events that

relate to the CPS change in practise toward the charging of rape cases. These were
the events that I was instructed to consider.

b. The list of additional factors that I considered in my report were those explicitly
mentioned in the CPS Briefing Note and VAWG Report 2018/19.

c. In my report, I also included an explicit discussion of the change in disclosure
practise ([37]-[41]) and explicitly stated that “The evidence I have outlined ...
indicates that there are other potentially relevant events [in addition to those
explicitly highlighted by the CPS] relating to the significant fall in rates and

volumes observed” [42]. Indeed, Ms Ashton directly quotes this passage in her own
report,

14. Ms Ashton argues that the CPS’ quarterly presentation of the data allows “data trends to be
more easily identifiable and allow[s them] to more accurately map multiple events across
the timeline” [Ashton Statement, 18]. She goes on to present the data as a centred moving
average trend that smooths out short-term fluctuations in the data,

a. Ms Ashton does not identify any specific trends that are obscured by my
presentation of the data.

I focused on annual data in my reports as this was the form in which the public
VAWG statistics are presented and I did not have data from 2018/19 in a less
aggregated format. While I had access to data at the monthly level following the
Freedom of Information Request by Ms Rachel Krys on 21* June 2019 [‘Krys FOI
Request’], I did not focus on this data in my report given it: a) showed the same

trends as the annual data but in a less transparent manner given seasonal trends and
b) was not available for 2018/19.

17
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C.

Nonetheless, in Figure 6 of my initial report, I used the monthly data to show tha¢
the data I had access to “suggests that the increase in the NFA rate may have
started to increase in March 2018 but it [was] difficult to establish this withoyt
further [granular] data into 2018/19” [Original Report, 29]. Ms Ashton has accesg
to more granular quarterly data through to the end of 2018/19. She finds suppeyt
for my hypothesis that the NFA rate appeared to increase in 2017/18, stating that
the NFA rate starts to increase “part way through 2017/18” [Ashton Statement, 44},

At [19] of her statement, Ms Ashton describes her use of the centred moving
average methodology. Intuitively this method involves taking an average of the
data values before and after an event. While it is true that this can “help to
determine the movement of the trend” [Ashton Statement, 19], it is more
controversial and not-robust to argue that it helps “to visualise change when it
actually happens”. Indeed, as Ms Ashton advises in Annex 1, smoothing methods
can actually complicate identifying the timing of changes in trends: “trends may
appear to start 2 quarters eatlier because of this methodology” [Ashton Statement,
Annex 1]. This is important to bear in mind given the interest in changes in
charging rates over a short window of time.

15. The additional “events considered to be relevant” by Ms Ashton that I do not address in
detail in this report or in my Original or Supplementary report are as follows:

a.

Events Pre-2013: Public Services Spending Review 2010; Operation Yew Tree
(October 2012).2

Events in 2017: CPS Admin Triage Implementation; changes made to pre-charge
bail; CMS outstanding case checks.

Ms Ashton does not explain the relevance of the events occurring before 2013 for
understanding the most recent falls in the volume of charging decisions or the
charge rate of rape-flagged cases. She simply notes that pre-charge receipts
“continue[d] to decline after the implementation of the 2010 Spending Review” but
this decline “appeared to curtail around October 2012 with the beginning of...
Operation Yew Tree” [Ashton Statement, 24-27]. She does not provide any further

discussion of why these further matters are relevant for understanding recent
trends.

Ms Ashton discusses the CPS Admin Triage Implementation and changes made to
pre-charge bail in the context of the decline in pre-charge volumes [Ashton Report,
30-33]. However, she provides no explanation for why these events might be
relevant for the fall in the charging rate and the rise in the rate of NFA decisions.

Ms Ashton discusses changes to the CPS case management system made in June
2017 in which reminders were sent to the police where “a response had not been
received to an action plan set by the prosecutor” [Ashton Statement, 42]. She
suggests that this change might have been expected to increase the volume and
proportion of administratively finalised decisions. In October 2018, new codes
were introduced “to better explain the reason for pre-charge NFA decisions”

? Please see [8b] for a discussion of the point raised in connection with Alison Levitt QC’s trainings on the MBA
(December 2009- March 2011).

2



[Ashton Statement, 43]. However, she provides no explanation for why betweep
these new explanatory codes might have affected the volume or proportion of cageg
charged and NFA’ed.

f. I have not had time to analyse in detail whether these events can account for the
recent drop in the volume of charges and the charging rate and Ms Ashton does pot
address this point directly in her statement.

Statement of truth

I confirm that 1 have made clear which facts and matters referred to in this report are within my
own knowledge and which are not. Those that are within my own knowledge 1 confirm to be true.

The opinions I have expressed represent my true and complete professional opinions on the
matters to which they refer.

Signed

S Spdams.

5 December 2019
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IN THE HIGH COURT OF JUSTICE CO0/3753/2019
ADMINISTRATIVE COURT
IN THE MATTER OF AN APPLICATION FOR JUDICIAL REVIEW
BETWEEN
THE QUEEN
(on the application of
END VIOLENCE AGAINST WOMEN COALITION)
Claimant
-and -
THE DIRECTOR OF PUBLIC PROSECUTIONS
Defendant
SECOND WITNESS STATEMENT OF
SARAH GREEN
Introduction
1.

I am the same Sarah Green who made a previous witness statement in this case on 19
September 2019.

I make this statement on behalf of EVAW and do so in support of EVAW’s challenge
to the change of approach by the Defendant.

I have been provided with the Defendant’s Submission in relation to Cost Capping,
and have read the submissions made at paragraphs 203 and 13-16, in which the
Defendant argues that EVAW has not provided any evidence about the willingness or
ability of its membership or its funders to fund this litigation. It appears to be

suggested that this is a reason not to grant a Cost-Capping Order.

In light of this, I set out below some further detail on our governance, membership,
sources of income and reasonable expectations of what we can afford to contribute

towards litigation we regard as absolutely critical and in the highest level of public
interest.

EVAW?’s core governance and membership arrangements

21
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5. I first address the possibility of seeking more funding from our members.

6. The EVAW Coalition is both a limited company and a registered charity. The EVA W
Coalition has more than 80 organisations affiliated to us, whom we commonly refer to
as ‘members’ but who in strict legal terms are in two distinct categories: first, actua]
members (whom we refer to as ‘formal members’: see our Membership Criteria and
Application Form at Exhibit 8G/44). These formal members are full company
members as laid out in our Memorandum and Articles of Association (which |
provide as Exhibit SG/45), including being full voting members at the AGM, and
whose representatives are able to be elected to our board as trustees); and second,
supporters (whom we refer to as ‘informal members’ (again, see the Membership
Criteria)), who support our aims but who explicitly are not and do not have the rights

of company members, cannot vote at the AGM and cannot become trustees. To

explain more fully:

a. The actual members are organisations whose work and expertise is violence
against women and girls focused; we ‘centre’ these organisations because it is

their knowledge, experience and expertise we aim to amplify in our

campaigning work.,

b. The supporters, including Amnesty UK and the TUC, are not women’s
organisations and usually do not have the expertise that the organisations
delivering support to women facing abuse in the UK have; they tend to be
groups and organisations which support or back our aims, but who do not

develop policy, knowledge or campaigning in this area.

7. EVAW carefully made the decision to make only the women’s organisations working
in this area into full company members in order that only these can influence our

agenda and priorities, and to maintain a close connection to these organisations’ work.

8. EVAW never asks its members, neither the full members nor the supporters, to
contribute financially to our work. This is because the formal members are usually of
low income themselves; we could never charge a large fee and a small fee would be
significant administrative burden. Moreover, it is important to us to keep this area of
our membership as flat as possible, such that an individual, local service provider in

say Newcastle, can sit as an equal in our meetings with those who have services in
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multiple locations. Introducing fees on a flat or sliding scale would, in our view, be 5

matter that would disrupt this equality.

9. We also decided from the outset never to be in an income generating space where we

create obligations or problems for our members. What we need from them ijg

participation and knowledge, not £100/annum.

10. Regarding the supporters (informal members), we have never asked them for money,
because we don’t want to be in a position of having income from organisations like
those and not from our core women’s organization members. It would potentially

create imbalance, and possibly an expectation of influence.

11. In sum, there is no precedent for us ever asking our members, supporters or any other
‘fellow traveller’ for financial support for any campaigning work, including litigation,
We occasionally appeal to members of the public to support our work, such as in the
Crowdfunding appeal related to this litigation, but it would not be reasonable of us to
ask our member organisations to contribute financially to campaigning costs, when
many of them run their own support services on tight budgets, and have little or no
‘campaigning’ budget themselves. It would feel an inappropriate to ask given the
work they do and our established relationship of shared aims and values as to

financial backing. Even asking may well put our relationship with our members at
risk.

12.1t should also be noted that we publicised our Crowdjustice fund extensively to our

supporters and they were therefore aware of the need and able to contribute what they

could via the Crowdjustice website.
EVAW?’s sources of income, budgeting and liabilities
13. T have also been asked to address here EVAW’s sources of income from our funders.

14. EVAW’s income, which is available to read through in our published charity accounts
on the Charity Commission website, is predominantly from grant-making trusts and
foundations, and lately also from a small number of private
individuals/philanthropists. The grants from these trusts (and indeed the gifts from the

private individuals) tend to be tied to grant applications which specify what work will
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be delivered over a given timetable and to a set budget. Some of the trusts do fung
proportions of our core costs, which covers office rent and facilities and proportiong
of the small number of core workers’ salaries; while others have us set out aimsg,
objectives and deliverables against specific campaign areas (eg our work on educatiop,
policy and school curriculum and safeguarding practice in relation to abuse). We

report back on these grants and need to show they were spent as agreed.

15. As explained in my first Witness Statement, it has been possible to budget £15,000
towards possible costs for this case in our 2019/20 budget, an unusual and new budget

line for us. As explained above, we have also undertaken significant crowdfunding.

16. Sadly, we do not have a further ‘pot’ of money which can be just switched to this

litigation, and are obliged to be sensible with our reserves and our broader income.

17. As to the question of whether or not we could seek further income from our existing
funders, the only way of which I am aware to do this would be to appeal to one of the
trusts or foundations that funds us for what they sometimes term “emergency grants”
to us as an existing fundee. These additional grants are rarely above the sum of
£10,000 and therefore are unlikely to cover likely costs, which as yet are unknown. In
any event, such grants are usually only authorised on an emergency basis for one-off
projects where it is clear how much costs are involved, and what the outcome/benefit
will be, like a programme of training or development. An application for emergency
litigation funding — with all of the risks involved — is not likely to be successful, in my
view; let alone an application for unlimited funding to cover the as yet unknown costs

of litigation. Trusts/foundations will not make unlimited grants where the costs

needed are not clear.

18. We are more than happy to provide more detail and documentation about our income

and funding at any time.

Statement of truth

I believe that the facts stated in this witness statement are true.

Signed



Dated 10 December 2019
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End Violence Against Women Coalition Membership

About EVAW Coalition

|
\
EVAW is a UK-wide coalition campaigning for strategic approaches to all Al RING
forms of violence against women and girls in the UK. Our vision is a world |
free from the threat and reality of violence against women and girls.

EVAW'’s values

EVAW works to the UN definition of violence against women and girls (VAWG) as “violence
directed at a woman because she is a woman or acts of violence which are suffered
disproportionately by women.”

EVAW uses a feminist analysis that understands VAWG as an issue of gender equality,
perpetrated mainly by men and boys against women and girls, and as both a cause and
consequence of women's inequality. EVAW recognises that that inequality manifests, and is
experienced, in different ways; and that gender inequality can intersect with other forms of
oppression (such as racism, homophobia, ableism and ageism). This can affect women and
girls’ experiences of violence and their access to rights, justice and support.

EVAW works within a human rights framework that recognises VAWG as a fundamental
violation of women's human rights, both in the UK and globally.

EVAW is an independent, feminist, secular space.

EVAW's governance and membership structure

EVAW's Board of Trustees is elected or co-opted from across EVAW's formal and informal
membership. The Board is the governing body that is responsible for EVAW as a company
and a charity, as well as its property and funds. EVAW Trustees have the legal rights and
responsibilities of charity Trustees and as 'Directors' as laid out in EVAW's Memorandum
and Articles of Association in addition to their membership status.

EVAW has two types of membership.

Formal Members: EVAW relies on a strong, feminist evidence base to further our strategic
work to eliminate VAWG. In practice this means that we are committed to ensuring that our
work is rooted in, and connected to, the diverse experiences and perspectives of survivors of
VAWG. We also integrate the different analyses offered by feminist academics who hold
expertise in VAWG and/other related issues. Formal members are therefore organisations
and individuals with unique practice-based or research-based knowledge who work primarily
on addressing violence against women and girls. Only formal members have the legal rights
of company members as laid out in EVAW's Memorandum and Articles of Association.

Informal Members: EVAW values and welcomes wider contribution and support from
organisations and individuals to fulfil the aims of the Coalition. Informal members are
organisations and individuals whose work is compatible with ending violence against women

and girls. Informal members do not have the legal rights of company members as laid out in
EVAW's Memorandum and Articles of Association.



EVAW Membership Criteria

Membership of EVAW is open to any organisation or individual who fulfils the Membership
Criteria and is invited by the Board of Trustees to become a member.

All members (both formal and informal) must fully subscribe to the values of the EVAW
Coalition.

e Formal members must work primarily on addressing violence against women and girls
and be able to demonstrate unique practice-based or research-based knowledge (for

example, through providing women-led VAWG support services or undertaking
dedicated research).

Informal members must work primarily on a cause compatible with ending violence
against women and girls (such as human rights, or gender inequality).

» EVAW expects all members to be able to contribute to the work of the Coalition through:
- Actively and positively supporting EVAW'’s work (where resources allow) by
attending meetings, responding to consultations, and supporting and publicising
EVAW policy positions and campaign goals;
- Working in a collaborative way according to feminist principles of respect,
inclusion and finding common ground;
- Respecting confidential information and media embargoes;
- Acknowledging membership on their website and other relevant materials,
including press releases (where appropriate);
Sharing information on upcoming media stories, contacts, policy development and
involving their membership/supporters in campaigns (where appropriate).

Membership may be terminated if the member concerned: gives written notice of resignation
to EVAW; is an organisation that ceases to exist; is removed from the membership by
agreement of the Directors on the grounds that they are no longer able to fulfil the

Membership Criteria (and following the procedure laid out in EVAW'’s Memorandum and
Articles of Association).

EVAW membership is not transferable.

Benefits of EVAW Coalition membership

EVAW formal membership provides:

* Legal rights and responsibilities as company members of EVAW (see below);

» Opportunities to advise the Board on strategic direction and priorities for policy and
campaigning;

» Participation in consultations, policy development and campaigns;

¢ Regular email bulletins;

* One-to-one advice and support (where resources allow);

¢ Invitation to EVAW workshops, roundtables and events.

EVAW informal membership provides:
* Regular email bulletins;

» Participation in consultations, policy development and campaigns (where appropriate);
* Invitation to EVAW workshops, roundtables and events (where appropriate).

X)
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Rights and responsibilities of EVAW Coalition formal members

Members are entitied to attend AGMSs by authorized representative or by proxy. At an AGM,
members may: receive EVAW's accounts for the previous financial year; receive the
Trustees’ report on EVAW's activities since the previous AGM; accept the retirement of
Trustees who wish to retire or who are retiring by rotation; confirm the appointment of any
newly elected or co-opted Trustees; appoint auditors; confer on any individual (with his or her
consent) the honorary title of Patron, President or Vice-President of the Company; discuss

and determine any issues of policy or deal with any other business put before them by the
Trustees.

EVAW members undertake a liability limited to £1 to contribute to the assets of EVAW in the

event of its being dissolved while they are a member or within one year after they cease to
be a member.
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EVAW Membership Application

Please select from the membership options below

Q I/we wish to become formal members of the EVAW Coalition and work primarily on
addressing violence against women and girls.

Q I/we wish to become informal members of EVAW and work on a purpose compatible
with ending violence against women,

Please state the nature of your work

Declarations

Please tick to agree to the declarations

D 1iwe fully subscribe fully to the values of the EVAW Coalition;
[:l | am/we are able to positively contribute to the work of EVAW;

D |/we understand and accept the relative rights, roles and responsibilities of being a
formal or informal member of the EVAW Coalition.

Details
Please provide your details below

O | am applying on behalf of an organisation.
OI am applying as an individual.

Name of organisation / individual
Organisation’s named representative*
Postal address

Telephone number

Email address

Website

Thank you for providing us with this information. We will use it for EVAW purposes

only and to contact you. We comply with the Data Protection Act 1998 and will not
pass your personal data on to third parties.

Please return this completed form to admin@evaw.org.uk

* Organisations should nominate a named representative to act as the main link between EVAW and the
organisation. We would expect that this would normally be a woman. She should have the authority within her
organisation to make decisions on behaif of the organisation and effect action on EVAW matters. She is
responsible for: attending relevant events; representing the interests, concems and relevant knowledge base of
their organisation to EVAW; reporting back to their organisation on the work of EVAW; and undertaking necessary
work to secure support of EVAW work from their organisation. Member organisations must ensure new
representatives are thoroughly briefed and that EVAW is informed of any changes.
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THE COMPANIES ACT 2006
WRITTEN RESOLUTION
of the
End Violence Against Women (EVAW) Coalition
4. Nuwmber 0F313F831
CHANGE OF OBJECTS

In accordance with the Companies Act 2006 which is incorporated in the company’s
articles of association we the undersigned, being all the members of the company who
at the date of this resalution are entitied to attend and vote at general meetings of the
company, hereby unanimously resolve upon the following resolution and agree that it
shall be as valid and effective as if it had been passed as a special resolution at a
general meeting of the company duly convened and held

That the objects as set out in the attached document be approved and adopted as the

new objects of the company in place of all existing objects and the memorandum of
association be updated accordingly

Date: g [f03/ 20!S

_//\/: A Lm_,/ (Liz Kelly)

|
E e — - ( (Liz McKean)

W (Janet Vertch)

U

il

"A452DS8J"
AO04 10/04/2015 27
COMPANIES HOUSE

ALIIATINT T T T
AT 18/03/2015 #248
COMPANIES HOUSE
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Company no 7317881

COMPANIES ACTS 1985 TO 2006
COMPANY LIMITED BY GUARANTEE AND
NOT HAVING A SHARE CAPITAL

MEMORANDUM AND
ARTICLES OF ASSOCIATION OF
END VIOLENCE AGAINST WOMEN COALITION LTD

*A452DS8R"
AQ4 10/04/2015 #28
COMPANIES HOUSE




Companies Acts 1985 to 2008
Company Limited by Guarantee and not having a share capital

Memorandum of Association of the End Violence Against Women Coalition Ltd

COMPANY NOT HAVING A SHARE CAPITAL

Memorandum of assocration of End Violence against Women Coalition

Each subscnber to this memorandum of assucidtion wishes w form ¢ company unker the
Compames Act 2006 and agrees te become a member of the company

Nume of eackh wubsetiber Authenticanon by eoch subscriber

JANE T VEITCxr v

Euragety MlEernd ¢ ”@ _
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Companies Acts 1985 to 2006

Company Limited by Guarantee

ARTICLES OF ASSOCIATION OF THE
END VIOLENCE AGAINST WOMEN COALITION LTD
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1. .  NAME

The name of the Company is the End Violence Against Women Coalition Ltd

2 REGISTERED OFFICE

The registered office of the Company 1s 1n England

3. OBJECTS

The objects are

31 To promote human nghts (as set out in the Universal Declaration of Human Rights
and subsequent United Nations conventions and declarations), and n particular the nghts of

women and girls to be free from violence, throughout the worid, including by all or any of the
following means

a Monitonng abuses of human nghts,
b Obtaining redress for the victms of human nghts abuse,

¢ Relieving need among the victims of human nghts abuse,
d Research into human nights issues,

e Providing technical advice to government and others on human nghte matters,
f Contributing to the sound administration of human rights law,

9 Commenting on proposed human rights legisiation,
h Raising awareness of human nghts issues,

1 Promoting public support for human nghts,

| Promoting respect for human nghts among individuals and corporations,
k Intemational advocacy of human nghts,
| Ehminating infringements of human nghts

In furtherance of that object but not otherwise, the trustees shall have power

To engage in political activity provided that the trustees are satisfied that the proposed
actwities will further the purposes of the chanty to an extent justified by the resources

committed and the activity 1s not the dominant means by which the charity carmed out its
objects

4, MEMBERSHIP
41 The Company must maintain a register of Members

42  Membership of the Company is open to any individual or organisation who fulfils the
Membership Cntena and 1s invited by the Directors to become a member

43  The Directors may astablish different classes of membership (including informal

membership), prescribe therr respective privilegeés and duties and set the amounts of any
subscriptions

BeE
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44. Membership is terminated if the member concemed
441 gives written notice of resignation to the Company

442 s an organisation that ceases to exist

4 43 s more than six months in arrears in paying the relevant subscription, if any

(but in such a case the member may be reinstated on payment of the amount
due) or

444 5 removed from membership by agreement of the Directors on the grounds
that they are no longer able to fulfil Membership Cnteria The Directors may
only pass such a resolution after notifying the member in wnting and
considenng the matter in the light of any wntten representations which the
member concerned puts forward within 14 clear days after receiving notice

45 Membership of the Company is not transferable

5. GENERAL MEETINGS

51  Members are enttled to attend general meetings by an authonsed representative or
by proxy Proxy forms must obtained from the Secretary and delivered to her at least 24

hours before the meeting General meetings are called on at least 21 clear days’ written
notice specifying the business to be discussed

52  Members are enttled to vote by post or electronic means and should obtain postal
voting forms from the Secretary

53  There s a quorum at a general meeting If the number of members or authonsed

representatives present in person or by proxy Is at least three (or one-quarter of the
members if greater)

54  The Co-Chairs or (if the Co-Chairs are unable or unwilling to do so0) some other
member elected by those present presides at a general meeting

35  Except where otherwise provided by the Articles of the Companies Act, every issue is
decided by a majority of the votes cast

56  Except for the Co-Charrs of the meeting, who have a second or casting vote, every
member through an authonised representative or by proxy has one vote on each issue

57 A written resolution signed in accordance with the Companies Act 2006 by those
entitied to vote at a general meeting 1s as valid as a resolution actually passed at a general
meeting For this purpose the written resolution may be set out in more than one document
and will be treated as passed on the date of the last signature

58  The Company may hold an AGM In every year
59 Atan AGM the members may




591 recewe the accounts of the Company for the previous financial year

592 recetve the Directors' report on the Company's activities since the previous
AGM

593 accept the retirement of those Directors who wish to retire or who are retinng
by rotation

594 confim the appointment of any newly elected or co-opted Directors to fill the
vacancies arising

595 appoint auditors for the Company

596 confer on any individual (with his or her consent) the honorary title of Patron,
President or Vice-President of the Company

997 discuss and determine any issues of policy or deal with any other business

put before them by the Directors

510 An EGM may be called at any time by the Directors and must be called within 28
clear days on a written request from at least 10% of members

6. THE DIRECTORS

61 The Directors have control of the Company and its property and funds

62  The Directors when complete consist of at least three and not more than twelve
individuals, all of whom must be EVAW members or Trustees or staff of member

organisations Of these, eight Director posts will normally be elected from among the
membership and up to four Directors may be co-opted

63  Every Director after appointment or reappointment must sign a declaration of
willingness to act as a Company Director, Code of Conduct and Conflict of Interest policy

64  Directors will usually retire at the end of their three-year term of office

65  Aretinng Director who remains qualified may be reappointed for further terms of
office See Directors’ policies on retrement

66  ADirector's term of office automatically terminates if she
66 1 s disqualfied under the Companies Acts from acting as a Director
662 s incapable, whether mentally or physically, of managing her own affars

663 1s absent without notice from three consecutive meetings of the Directors and
18 asked by a majority of the other Directors to resign

664 ceases to be a member, be employed by or be a trustee of a member
organisation
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665 resigns by wntten notice to the Directors (but only if at least two Directors will
remain In office)

666 1sremoved by resolution of the members present and voting at a general
meeting after the meeting has invited the views of the Director concemed and
considered the matter in the hght of any such views

67  The Directors may at any time co-opt any individual from the membership who is
qualified to be appointed as a Director to fill a vacancy in their number or as an addtional

Director, but a co-opted Director holds office only until the next AGM, when they may be co-
opted again by the Directors

68  Atechnical defect in the appointment of a Director of which the Directors are
unaware at the time does not invalidate decisions taken at a meeting

7. DIRECTORS' REMUNERATION AND EXPENSES

71 Directors are not entitied to remuneration for therr services to the Campany as
Directors

72 If Directors are remunerated for any other service they undertake for the Company
this must be in accordance with the Conflict of Interest policy

73  The Company may pay any reasonable expenses which the Directors properly incur
wn connection with their attendance at meetings as requested by the Co-Chairs

8. DIRECTORS’ PROCEEDINGS
81 The Directors must hold at least two meetings a year
82  Aquorum at a meeting of the Directors is three Directors

83 A meeting of the Directors may be held either in person or by suitable electronic

means agreed by the Directors in which all participants may communicate with all the other
participants

84  The Co-Chars or (if the Co-Chairs are unable or unwilling to do s0) some other
Director chosen by the Directors present presides at each meeting

85  Every issue may be determined by a simple majority of the votes cast at a meeting,
but a written resolution signed in accordance with the Companies Act by the Directors 1s as
valid as a resolution passed at a meeting For this purpose the resolution may be contained
In more than one document and will be treated as passed on the date of the last signature

86 Except for the Co-Chanrs of the meeting, who have a second or casting vote, every
Director has one vote on each issue



87 A procedural defect of which the Directors are unaware at the time does not
Invalidate decisions taken at a meeting

9 CALLING A DIRECTORS' MEETING

91 Any Drrector may call a Director’s meeting by giving notice of the meeting to the
Directors or by authonising the Secretary (f any) to give such notice

92 Notice of any Directors’ meeting must indicate its proposed date and time, where it 1s
to take place and ff it is anticipated that Directors participating in the meeting will not be in

the same place, how 1t 1s proposed that they should communicate with each other during the
meeting

93  Notice of a Directors' meeting must be given to each Director but need not be in
wniting

10. DIRECTORS’ POWERS

The Directors have the following powers in the administration of the Company

101  To appoint (and remove) any member (who may be a Director) to act as Secretary in
accordance with the Compantes Act

102 To appoint a Chair or Co-Chairs, Treasurer and other honorary officers from among
their number

103 To delegate any of therr functions to committees consisting of two or more ndmviduals
appointed by them At least one member of every committee must be Directors and all
proceedings of committees must be reported promptly to Directors

104 To make standing orders consistent with the Memorandum, the Articles and the
Companies Act to govem proceedings at general meetings and to prescribe a form of proxy

105 To make rules consistent with the Memorandum, the Articles and the Companies Act
to govern their proceedings and proceedings of the committees

106 To make regulations consistent with the Memorandum, the Articles and the
Companies Act to govern the administration of the Company and the use of its seal (If any)

107 To establish procedures to assist the resolution of disputes or differences within the
Company

108 To exercise any powers of the Company which are not reserved to a general
meetings
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11. RECORDS AND ACCOUNTS
11 1 The Directors must comply with the requirements of the Companies Act as to keeping
financial records, the audit of accounts and the preparation and transmission to the Registrar
of Companies of

111 1 annual retums

11 1 2 annual reports and

11 1 3 annual statements of account
11 2 The Directors must keep proper records of

11 2 1 all proceedings at general meetings

11 2 2 all proceedings at meetings of the Directors

11 2 3 all reports of committees and

11 2 4 all professional advice obtaned

11 3 Except as provided by law or authonsed by the directors or an ardinary resolution of the
company, no person is entitled to inspect any of the company's accounting or other records
or documents merely by virtue of being a member

12. NOTICES

12 1 Notices under the Articles may be sent by hand, by post or by suitable electronic
means

12 2 The only address at which a member 13 entitied to receive notices sent by post 1s an
address in the UK shown in the register of members

12 3 Any notice given in accordance with these Articles Is to be treated for all purposes as
having been received

12 3 1 24 hours after being sent by electroric means or delivered by hand to the
relevant address

12 3 2 two clear days after being sent by first class post to that address

12 3 3 three clear days after being sent by second class or overseas post to that
address

12 3 4 on being handed to the member (or in the case of a member organisation, its
authorised representative) personally, or, if earher,

12 3 5 as soon as the member acknowledges actual receipt




12 4 A technical defect in the aiving of notice of which the Directors are unaware at the time
does not invalidate decisions taken at a meeting

13. DISSOLUTION
13 1 The hability of each member 1s limited to £1, being the amount that each member

undertakes to contnibute to the assets of the company in the event of its being dissolved
while she 1s a member or within one year after she ceases to be a member, for—

(a) payment of the company’s debts and liabiliies contracted before she ceases to be a
member,

{b) payment of the costs, charges and expenses of winding up, and

(c) adjustment of the nghts of the contnbutories among themseives

14.INTERPRETATION

In the articles, unless the context requires otherwise—

“AGM" stands for Annual General Meeting,
“aricles” means the company’s articles of association,

“chair” means the Charr of the Directors, appownted In accordance with article 8 2 or any
person who serves in that role for a board meeting,

“Companies Acts” means the Companies Acts (as defined in section 2 of the Companies Act
2006), in so far as they apply to the company,

“director” means a director of the company, and includes any person occupying the position
of director, by whatever name called,

"document” Includes, unless otherwsse specified, any document sent or supplied in electronic
form,

‘EGM” stands for Extraordinary General Meeting,
“electronic form” has the meaning given in section 1168 of the Companies Act 20086,
“member” has the meaning given in section 112 of the Companies Act 2006,

‘ordinary resolutron” has the meaning given in section 282 of the Companies Act 2006,

“participate”, in relation to a directors' meeting, has the meaning given in article 7 3,
10
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“proxy notice” has the meaning given in article 5 1,
“special resolution” has the meaning given in section 283 of the Companies Act 2006,
“subsidiary” has the meaning given in section 1159 of the Companies Act 2006, and

“wnting” means the representation or reproduction of words, symbols or other information in

a visible form by any method or combination of methods, whether sent or supplied in
electronic form or otherwise

Unless the context otherwise requires, other words or expressions contained in these

articles bear the same meaning as in the Companies Act 2006 as in force on the date when
these articles become binding on the company

11
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IN THE HIGH COURT OF JUSTICE C0/3753/2019
QUEEN’S BENCH DIVISION
ADMINISTRATIVE COURT

BETWEEN:

END VIOLENCE AGAINST WOMEN COALITION

Claimant

and

THE DIRECTOR OF PUBLIC PROSECUTIONS

Defendant

UPDATED NOTE OF THE DEFENDANT TO ASSIST THE COURT

1. In light of the service by the Claimant of their ‘Short Response to the Summary
Grounds of Resistance’ and in order to ensure that any decisions made by the Court
on the issues of permission and costs capping are based on all material facts the

Defendant wishes the Court to be aware of a significant recent development.

2. Yesterday HM Crown Prosecution Service Inspectorate, which is independent of both
the Crown Prosecution Service and the Defendant, published ‘A thematic review of
rape cases.” The potential relevance and importance of this review was referred to and
foreshadowed in our Summary Grounds (see paragraph 19) and in Gregor McGill’s
witness statement (see paragraphs 63 - 66). In particular paragraph 66 which stated in
relation to the Inspectorate’s review: “It will provide a detailed and evidence-based analysis

of whether there has been any change in approach of prosecutors to decision making in rape

cases”.
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3. The Inspectorate’s review! is 193 pages in length. It can be found on the Inspectorate’g

website at www.justiceinspectorates.gov.uk/hmepsi/

4. The findings and conclusions of the Inspectorate’s review are clear and, it is
submitted, support the Defendant’s defence to the entirety of the claim. That is why,
we are providing them to the Court at this stage and as a matter of urgency. Those
findings and conclusions are inconsistent with (and to be contrasted with) the

anonymous hearsay evidence of XX and the other (anecdotal) evidence relied upon by

the Claimant.
5. Accompanying the publication of the review HM Chief Inspector, Kevin McGinty said:

“Since 2016 there has been a substantial increase in rape allegations, while the number of

rape prosecutions has fallen significantly — which indicates there is a serious problent.

The CPS has been accused of only choosing easy cases to prosecute, but we found no
evidence of that in our report. While the CPS needs to improve the way it works with the

police, the CPS is only a small part of a larger systemic problem in the crinunal justice

process in dealing with complex cases.

More work 1s needed to investigate the discrepancy between the number of cases reported
and the number of cases prosecuted by the CPS. This is a matter for the Govermment to
consider in its Violence against Women and Girls (VAWG) strategy.”

6. In order to assist the Court the Defendant has set out below the paragraphs of the

Inspectorate’s review which are pertinent to the issues in the claim (with emphasis
added):

Is the CPS risk averse?
1.27. One of the criticisms of the CPS is that it is increasingly risk averse when deciding
which cases to prosecute. This is not easy to test or measure accurately. Recent

criticism of the use of levels of ambition or targets for rape conviction rates
included assertions that the CPS was only charging easy cases where a

! https://www.]usticeinspectorates.gov.uk/hmcpsi/inspections/rape-inspection-on-report-december-2019/




conviction was more likely, rather than applying the test for prosecution
contained in the Code for Crown Prosecutors. That view is not supported by the
findings fromt this inspection. As set out in paragraph 1.6, in 2016 we expressed
concerns that the CPS was applying the Code incorrectly in 10.1% of rape cases. In this
context, this means the decision was a wholly unreasonable one. In this inspection, of the
250 charge and NFA files we examined, there were five cases (2% ) where we concluded
that the decision was wholly unreasonable. The fact that we found so few Code test
failure cases, and that the mistakes went in both directions, both for and

against a charge, is not supportive of the view that the CPS is only proceeding
with strong cases.

1.28. For the first time in an HMCPSI inspection, we asked the inspectors -
who_all have prosecutorial experience, some recent, some less so - if they
would have made the same decision as the CPS on the basis of the available
evidence. This is not the same as identifying wholly unreasonable decisions. The
application of the Code is not scientific. It is a decision based on judgement and
experience. It follows that different prosecutors may consider the same evidence
and reach different conclusions, which is why the CPS and Inspectorate alike
have quality assurance processes that help ensure consistency. There were 13
cases (5.2%) where the inspector would have made a different decision to the
CPS. Seven of these 13 cases were charged and six NFA, which tends to show
that, rather than the CPS being risk averse, these decisions are often finely
balanced, with many difficult matters to weigh up in the evidence. Inspectors
found nothing to suggest that any charging decision made by the CPS was
influenced by a desire to meet a target or achieve a higher conviction rate.

2.40. We reported in February 2016 on our review of RASSO units, and said of the
merits based approach that: “There is evidence from a limited number of Areas that some
lawyers apply the merits based approach far too vigorously and cases are charged that do
not have a realistic prospect of conviction. Inspectors were also made aware of times
when the merits based approach has been viewed as separate to the Code for Crown
Prosecutors rather than an integral part of it; this can result in poor decision-making, an
increase in unsuccessful outcomes and ultimately a poor service to complainants.” We
found that prosecutors had failed to apply the Code correctly at charge in 10.1% of cases.

2.41. We recommended that all RASSO lawyers should “undergo_refresher
training, including the role of the merits based approach in the context of the
Code for Crown Prosecutors.” Later that year and in 2017, the Director of Legal
Services and the DPP’s legal advisor visited all 14 Areas to deliver that

refresher.

2.42. Lawyers and managers we spoke to in this inspection did not have a consistent
understanding of the merits based approach, what it meant for Code decisions, and the
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messages from CPS Headquarters. Most reported that the Code was always paramount
but there was a minority who felt that the merits based approach haqg
represented a change of tack, or had not been implemented as intended, and tha ¢
it had led to cases that ought not to have been prosecuted reaching the courts.
The refresher presentations in 2016-17 were seen variously as a simple repetitios;
of the need to apply the Code, or as a necessary recalibration or shift of focus
back onto the Code.

2.43. All our focus groups contained lawyers who had joined their RASSO unit a mattey
of months or a year ago as a result of the CPS’s rotation policy. The newer joiners tended
to be clearer than longer-standing RASSO team members that the message from CPS
Headquarters was the primacy of the Code.

5.32. Our focus groups were consistent on the primacy of the Code in making
decisions about charge. Focus group lawyers did not tell us there was pressure
to charge more or only the strongest cases, and some said precisely the opposite.
There were some doubts about whether the merits based approach had been
properly understood or was helpful, but the lawyers we spoke to were clear
about taking decisions based on the Code. The file sample contained five cases
where CPS lawyers had not succeeded in doing that, but in none of them did we

see evidence that pressure to secure convictions or risk aversion was the cause of
a flawed decision.

5.33. We examined 250 cases which led to a decision to charge or NFA, of which 40 dated
from 2015, and the rest from 2018-19. Of the 250 cases, there were five (2%) which
featured a wholly unreasonable decision, so the Code was applied correctly in 98%

OI cases.

5.34. One of the cases with a wholly unreasonable decision dated from 2015 and the rest
from 2018-19. Our inspection of RASSO units in 2015 (on which we reported in
February 2016) found five out of 61 relevant rape cases featured a wholly unreasonable
decision. To those cases, we added the one wholly unreasonable decision out of our
sample of 40 cases from 2015 in this inspection to give an overall 2015 Code compliance

rate of 94.1%._The Code compliance for the 210 cases from 2018-19 (206/210) was

98.1%, so there has been a clear improvement.

7. It follows that the clear findings by the Inspectorate based on a detailed review of a

total of 250 case files (as opposed to the 20 summaries of cases presented by the

Claimant in their Confidential Annex) are that:



(@) the Code was properly applied in 98.1% of recent rape cases and, in
particular, following the Gregor McGill Roadshows which focussed on a
proper application of the Full Code Test and the removal of the merits

based assessment guidance;

(b) there is now greater compliance with the Full Code Test following the
Gregor McGill Roadshows and the removal of the merits based assessment

guidance than there was before, and this amounts to a “clear improvement”

(c)  there is no evidence of (i) risk aversion by the CPS in the prosecution of
rape cases (ii) pressure to prosecute only strong rape cases or (iii) pressure

being applied to improve the conviction rate in rape cases.

It follows that if there has been a “clear improvement” in the proper application of the
Code that not only is the bookmaker’s test not being applied by the Defendant but
there is no risk of it being applied either, as is clearly evidenced by the Inspectorate’s

review. Indeed the findings of the Inspectorate support the very decision making of

the DPP that is under review in this claim.

It is therefore submitted that when the findings of the Inspectorate’s review are
considered in conjunction with our Summary Grounds that they are a total answer to
this claim. Accordingly the Court is invited to refuse permission to the Claimant to

bring this claim and further to order the Claimant to pay the Defendant’s costs in the

sum previously sought.
TOM LITTLE QC
9 Gough Square

CLAIR DOBBIN
3 Raymond Buildings

18th December 2019
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Who we are

HM Crown Prosecution Service Inspectorate inspects
prosecution services, providing evidence to make the
prosecution process better and more accountable.

We have a statutory duty to inspect the work of the
Crown Prosecution Service and Serious Fraud Office.
By special arrangement, we also share our expertise
with other prosecution services in the UK and overseas.

We are independent of the organisations we inspect, and
our methods of gathering evidence and reporting are
open and transparent. We do not judge or enforce; we
inform prosecution services’ strategies and activities by
presenting evidence of good practice and issues to
address. Independent inspections like these help to
maintain trust in the prosecution process.
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2019 rape inspection

Chief Inspector’s foreword

If 58,657 allegations of rape were made in the year ending March 2019
but only 1,925 successful prosecutions for the offence followed,
something must be wrong. The National Criminal Justice Board has
commissioned work to determine where exactly the justice system is
failing victims.

This inspection looks at one small part of the overall picture. It examines
whether the Crown Prosecution Service (CPS) is part of the problem. Has
the CPS changed the test it applies when deciding whether to prosecute?
Is the CPS demanding unnecessary further investigations be carried out
before being prepared to reach a decision? Is the CPS risk averse? The
three questions are interlinked and our conclusions are set out in the

report that follows, as well as in the underlying data published on our
website.

What we found is a complex series of issues that cannot be answered
with a ‘yes’ or ‘no’, although we have tried to simplify them in the
summary that follows. The first is that the criminal justice system is itself
complex and not always understood. After all, if a complainant provides
an honest and credible account of being raped, why should a prosecution
not follow? In part, the answer turns on the position of the suspect in the
system. A suspect is innocent until proved otherwise. A suspect can only
be convicted if the jury is satisfied so that it is sure, on the evidence put
before it, of guilt. Rape often occurs in circumstances that resuit in a jury
being asked to try and assess, as best they can, what was going on in the
minds of the participants. The complainant and the suspect may know
each other. They may be in a relationship in which consensual sexual
activity has taken place. What may start as consensual may quickly turn
non-consensual. Alcohol may cloud memories. And finally, even if
consent was refused, did the suspect have a reasonable belief that it had
been given? Because if so, that is a defence.

Add to that the fact that the CPS applies the test for prosecution set out in
the Code for Crown Prosecutors when deciding whether or not to
prosecute. That test is whether, on the basis of the totality of the
admissible evidence, there is a realistic prospect of conviction and, if
there is, whether a prosecution is in the public interest. Assessing
evidence to determine whether there is a realistic prospect of a jury being
satisfied so that they are sure of guilt is not easy. It is not a scientific
process with a right or wrong answer; rather, it is an exercise of
judgement and experience by the prosecutor. It is also the case that two

7
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similarly experienced prosecutors may assess the same evidence and
reach different conclusions.

In every inspection in which we examine cases, we identify Code test
failures. These are decisions prosecutors have made that are clearly
wrong, wholly unreasonable decisions. We identified a few in this
inspection. But unusually, | also asked my inspectors — all of whom have
prosecutorial experience, some recent, some less so — to indicate
whether they would have made a different decision to that made by the
CPS. These are honest assessments reaching different conclusions. In
remarkably few cases did my inspectors disagree with the decision of the
CPS lawyer. And the differences were fairly balanced between bringing
and not bringing prosecution.

The CPS uses specialist rape lawyers working in special units called
Rape and Serious Sexual Offences (RASSO) units. In carrying out this
inspection, we found areas where the CPS could improve and have
identified some areas of concern. What we unfailingly found was the
commitment and determination of individual RASSO lawyers to do the
best they can for both complainant and accused in circumstances where
their workload is often unreasonable. There can only be an effective
criminal justice system — and one in which the public can have confidence
—if it is properly resourced. The one we have has been under-resourced
so that it is close to breaking point. In the case of the police, it may have
gone beyond that, and while that is for others to assess, the number of
rape allegations lost in the investigative process is damning.

Rape is a crime that is committed primarily by men against women.
However, it is also perpetrated against men and boys, so in this report we
refer to the complainant and the suspect as ‘them’ or ‘they’, because
penetrative offences are gender neutral. | recognise that there have been
discussions over the use of ‘complainant’, ‘victim’ and ‘survivor’ and of
‘suspect’, ‘accused’ and ‘defendant’. We have used ‘complainant’ and
‘suspect’ throughout. If we have erred, it is not through disrespect.

| am grateful to HM Inspectorate of Constabulary and Fire & Rescue
Services (HMICFRS) for their assistance in this inspection, which has
allowed us to look at a small number of police files. It allows us to
recommend that further work through joint inspection would provide a
greater understanding of why so few rape allegations make it to trial.
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What this report is about

1.1.  This inspection came about at the Attorney General’'s request for
independent evidence to support a review, commissioned by the National
Criminal Justice Board (NCJB), of the criminal justice system’s response
to adult rape and serious sexual offences.

1.2. This NCJB review was commissioned because of concern that,
while the number of rape allegations being reported to the police was
increasing, there was a clear fall in the volume of police referrals to the
Crown Prosecution Service (CPS) and a decrease in the number of
charges of, and prosecutions and convictions for, rape.

1.3. The review identified four priorities, of which one (priority 3) related
to the CPS. Originally, the CPS was to carry out its own internal review,
but concerns about the CPS ‘marking its own homework’ led to requests
that an external, independent assessment be carried out by HM Crown
Prosecution Service Inspectorate (HMCPSI). We agreed to do so
following our usual methodology and processes as an independent and
experienced assessor of the quality of CPS casework. The four priorities
focused on possible causes for the decline in rape referrals and
prosecutions, with priority 3 considering: “Changes in CPS charging
outcomes, particularly the decline in charge rate for rape-only flagged
cases”. In this section, we set out some of the issues that our inspection
activity has highlighted in answer to the question raised by priority 3.

1.4. Rape cases are probably the most difficult cases in the criminal
justice system to deal with, and often present evidential challenges that
rarely arise with such frequency in other types of offending. Rape often
takes place in private and without witnesses. The psychological impact on
complainants may present as shame, reluctance to report it to the police
or talk about it to others, or fear that they somehow brought it on

themselves. This is something that complainants in many other crimes do
not experience.

1.5. Inrape cases involving adults, the issue is frequently consent. Did
the complainant consent? If not, did the suspect reasonably believe they
did? In this respect, too, rapes and sexual assaults are unlike almost
every other crime. Historically, the successful prosecution of rape cases
has been hampered by myths and stereotypes, typically focused on
perceptions relating to the complainant’s behaviour, such as how much
they had drunk, what they were wearing, or whether they engaged in
some form of sexual activity short of intercourse.

10
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1.6. In 2016, HMCPSI carried out an inspection of CPS Rape and
Serious Sexual Offences (RASSO) units'. As well as looking at how the
newly formed units were operating, we assessed the standard of
casework being carried out in the units. Our 2016 findings highlighted that
at the stage of charge, in 10.1% of cases prosecutors were not correctly
applying the Code for Crown Prosecutors. In many of the cases, we were
concerned that some lawyers had misunderstood the application of the

merits based approach and viewed it as outweighing the Code for Crown
Prosecutors.

1.7.  The CPS keeps cases under review up to and including trial, and is
supposed to identify cases that have been charged incorrectly or where
the Code test is no longer met. In the 2016 report, we found that in 13.6%
of cases the CPS was failing to do so. In many of these cases,
prosecutors failed to weigh correctly the evidential and public interest
tests in line with the Code. We recommended: “All RASSO lawyers to
undergo refresher training”.

1.8. Since the 2016 report was published, there has been a 42.5%? rise
in the report of rape allegations to the police and a 22.6%?2 decline in the
number of rape cases charged by the CPS. Over the same period there
have also been a number of high-profile cases which have called into

question how the CPS is handling and assessing evidential and unused
material in rape cases.

1.9. The environment of the criminal justice system has also changed
since we examined the cases that formed the basis of the 2016
inspection. The police and CPS have seen significant reductions in their
resources. A number of non-recent high-profile sex cases have raised the
profile of this kind of offending and have resulted in more complainants
being prepared to come forward. Cases have also increased in
complexity because of the passage of time in non-recent cases and the
increase in the evidential importance of digital media. There has been
increased public and media scrutiny of how the criminal justice system is
dealing with sexual offending, and a growing narrative of failure that does
not always take into account the difficulties of investigating and

prosecuting the most emotive and finely balanced cases that can come
into the criminal justice system.

' CPS rape and serious sexual offences (RASSO) units; HMCPSI; February 2016
www.justiceinspectorates.qov.uk/hmepsifinspections/thematic-review-of-the-cps-rape-and-serious-
sexual-offences-units

2 Full year figures year ending March 2017 compared to year ending March 2019.

3 Ibid

11
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1.10. This inspection provides a number of insights and findings that,
while not conclusive, do highlight themes and issues and provide
evidence which should help contextualise some of the current debate
about why the number of cases being charged is decreasing.

Is the CPS charging fewer cases?

1.11. Yes. The inspection highlights a number of factors which may be
causes of this but, equally, the relatively narrow scope of the inspection
means that a number of assumptions have been made. This topic should
be subject to further inspection.

1.12. There is no doubt that the number of RASSO cases being referred
by the police to the CPS is declining. Of those referred, the CPS has
charged a falling proportion of cases across the three years 2016-19. In
rape-flagged cases, the number of receipts has decreased from 6,611 in
the year ending March 2017 to 5,114 in the year ending March 2019 — a
22.6% decrease. Of those cases received from the police, the number of
cases the CPS charges — that is, which proceed to prosecution — has
decreased from 3,671 to 1,758 (a 52.1% decrease). This would seem to

indicate a trend to prosecute fewer cases, but it is not as straightforward
as it may appear.

1.13. The number of cases that the CPS lawyer, having considered the
evidence provided by the police, decides do not pass the Code test
(categorised as ‘NFA’ — cases where no further action will take place)
decreased by 12.5% between 2017 and 2019, and by 1.3% between
2018 and 2019. In the vast majority of cases in our inspection where the
CPS decided not to charge (NFA), HMCPSI inspectors agreed with the
decision. Therefore, the inspection has found no evidence that the CPS is
inappropriately refusing to charge.

1.14. Cases which are considered by the CPS will, with very few
exceptions, result in a charge, a decision to take NFA or a third
eventuality: admin finalisation. Charge and NFA are self-explanatory, as
set out above; admin finalisation, much less so.

12



61

2019 rape inspection

Figure 1: Cases charged as a percentage of the pre-charge
decisions referred from the police
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Admin finalisation

1.15. ‘Admin finalised’ is a misleading term because it suggests the case
has been concluded. This is not so, and many cases which have been
admin finalised are, in fact, still under investigation. This administrative
holding of cases in abeyance allows the CPS to manage cases on the
case management system in a more effective way, and reflects the CPS
workload more accurately. Admin finalised cases would be better named

‘with the police, awaiting further action’, a phrase that reflects the true
position.

1.16. For a number of reasons (see paragraph 1.20), the numbers of
rape cases that are shown as admin finalised substantially increased
between 2017 and 2019. In 2018-19, admin finalisations accounted for
28.6% of outcomes of cases that the CPS reviewed pre-charge —a 17.1%
increase from 11.5% in 2016~-17. In our inspection of 200 admin finalised
cases, 18% had been reactivated (returned to the CPS by the police) by
the time we came to examine them. In 80 admin finalised cases from one
police force, which we examined in more detail, 48.7% were still active
and being investigated by the police. These findings point to the fact that
a considerable number of admin finalised cases are being worked on by
the police, will come back to the CPS and may result in a charge.
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Figure 2: Number of potential cases when admin finalised cases that
are still under investigation are included
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1.17. The misunderstanding of the meaning of admin finalised cases is
negatively affecting public understanding of the actual decrease in the
number of cases being charged. If the proportion of admin finalised cases
that are still active, using our data (48.7%), is added to the charged

numbers, then the 52.1% decrease set out in paragraph 1.12 becomes
38.9% (Figure 2).

1.18. Cases usually come to be categorised as admin finalised in the
following way: if the police submit a case to the CPS that is missing any of
the agreed list of items that should be submitted, an administrator will
reject the submission and ask the police to supply the missing items.
Alternatively, if the file does not contain all the evidence that is needed for
a properly informed charging decision, the prosecutor will draft an action
plan which sets out what further work needs to be done. This is then
returned to the police to action. If no response to the administrator’s or
lawyer’s request is received within 90 days, the case is admin finalised,

which simply means that it is still a live case but not actively under
consideration by the CPS.

1.19. There are many reasons why the police might not be able to
respond in 90 days, including awaiting results from forensics, receipt of
third-party material, or for a suspect to be located and arrested or
extradited. In 54.4% of the cases we looked at, the initial police file
submitted to the CPS for a charging decision did not comply with the
expected standards. Many of these cases were returned to the police with

an action plan but received no response from the police within 90 days,
and so became admin finalised.

14
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1.20. The number of cases not being progressed in a timely way has
increased significantly. In many instances, this can be the result of limiteq
resources. In the inspection, we saw requests for forensic examination of
phones taking up to 11 months to complete, and securing third-party
material taking an inordinate amount of time. In many cases, we could
find no explanation recorded in the case files for police delays in
completing the CPS action plan. This would benefit from further
inspection work, since it is clear that delays affect the likelihood of a
prosecution and, quite separately, have a significant negative impact on
the complainant and the suspect.

Delay

1.21. In our sample of cases that were charged or ended with advice for
no further action, an average of 237 days elapsed between the first report
of the offence to the police and the police’s first submission of the file to
the CPS for a charging decision. In the admin finalised cases, the

average was 200 days. As outlined in paragraph 1.19, contributing factors
include a shortage of resources in the police and backlogs in forensic labs
responsible for recovering and analysing DNA or other crime scene
evidence, or examining digital devices. We would suggest that some
further inspection activity is required to understand the reasons for these
delays. HMICFRS file examination, along with work carried out by
inspectors from both Inspectorates, also highlighted that, in a number of
cases, delays were caused by the lead officer being abstracted for leave,
training or other absences, during which time nothing would be done on
the case. There was also evidence of a lack of grip on progressing some
cases. Most of the admin finalised cases from the one force that we

examined had investigative plans, but very few had deadlines for
completion.

1.22. Once a file arrives with the CPS for a charging decision, unless the
suspect is in custody, the file is subject to administrative triage, and will
then be allocated to a lawyer to review. In our file sample, the charging
decision took an average of 17 days, but this was from the final
submission of an acceptable police file to the final consuiltation at which
the charging decision was made. The case is often sent back from the
CPS to the police when it fails a triage or with a lawyer’s action plan
requiring further investigative work to be done. If it is not admin finalised,
it will then be returned to the CPS with additional material. Where the
police dripfeed the answers to actions to the CPS, this adds to the delay.
When we assessed how long it took, including admin actions and all the
consultations, we found that only just over half of the charging decisions

15
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were timely. The CPS data shows a decline in timeliness over the past
year, and it is not meeting its own target for the number of days taken.

1.23. The evidence from CPS staff and our file examination shows that
delays do have an impact on the outcome. Delays in the police
investigation affected the outcome in 6.4% of our charged or NFA cases.
Only one complainant cited delay as the reason for withdrawing their
support for a prosecution, but there are many others where the reason for
the withdrawal was not known, or where delay may have played a part —
for example, when a complainant says they want to move on. In one case
involving a very young complainant, the delay in recording the video
evidence was such that they struggled to remember the incident clearly

enough to provide any effective evidence by the time they were
interviewed.

1.24. We also found that there is a real need for communication between
the police and CPS to improve across a range of interactions, including
what enquiries are required and why, appropriate timescales, and

providing feedback to one another. The present situation is not conducive
to effective case progression.

1.25. The inspection evidence is that delay is more than likely a
contributing factor to attrition in the cases in the system. There was some
evidence that in cases which had been delayed, the complainant
withdrew their support and the police categorised the cases NFA without
coming to the CPS for a charging decision. It can be assumed that there
are a number of cases reported to the police where the complainant
withdraws support. A report compiled by the London Victims’
Commissioner and MOPAC, The London rape review: a review of cases
from 2016*, found that 58% of victims withdrew their allegation prior to the
police submitting the case to the CPS. The report found that this was not
because victims did not want to continue with the investigation, but
because they did not feel that they could. Research by the London team
showed that the most common reasons given for withdrawal were stress
and trauma due to lack of police contact, lack of information or updates,
or the sheer length of time it took for investigations to progress.

1.26. What this inspection has not been able to assess is how many of
the rape allegations reported to the police are still under investigation and
may result in a case that will eventually be submitted to the CPS for a
charging decision. The gap between the 58,657 cases reported and the

4 The London rape review: a review of cases from 2016; Mayor's Office for Policing and Crime and
University of West London; July 2019

www.london.qov.uk/sites/default/files/london rape review final report 31.7.19 pdf
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5,114 cases where the CPS are requested to make a charging decision
does not form part of the priority 3 question. However, there is evidence
that there are changes in the landscape of how rape cases are dealt with
by the criminal justice system, under-resourcing and communication
between the police and CPS. These changes would benefit from further
investigation or inspection.

Is the CPS risk averse?

1.27. One of the criticisms of the CPS is that it is increasingly risk averse
when deciding which cases to prosecute. This is not easy to test or
measure accurately. Recent criticism of the use of levels of ambition or
targets for rape conviction rates included assertions that the CPS was
only charging easy cases where a conviction was more likely, rather than
applying the test for prosecution contained in the Code for Crown
Prosecutors. That view is not supported by the findings from this
inspection. As set out in paragraph 1.6, in 2016 we expressed concerns
that the CPS was applying the Code incorrectly in 10.1% of rape cases. In
this context, this means the decision was a wholly unreasonable one. In
this inspection, of the 250 charge and NFA files we examined, there were
five cases (2%) where we concluded that the decision was wholly
unreasonable. The fact that we found so few Code test failure cases, and
that the mistakes went in both directions, both for and against a charge, is

not supportive of the view that the CPS is only proceeding with strong
cases,

1.28. For the first time in an HMCPSI inspection, we asked the
inspectors — who all have prosecutorial experience, some recent, some
less so — if they would have made the same decision as the CPS on the
basis of the available evidence. This is not the same as identifying wholly
unreasonable decisions. The application of the Code is not scientific. It is
a decision based on judgement and experience. It follows that different
prosecutors may consider the same evidence and reach different
conclusions, which is why the CPS and Inspectorate alike have quality
assurance processes that help ensure consistency. There were 13 cases
(5.2%) where the inspector would have made a different decision to the
CPS. Seven of these 13 cases were charged and six NFA, which tends to
show that, rather than the CPS being risk averse, these decisions are
often finely balanced, with many difficult matters to weigh up in the
evidence. Inspectors found nothing to suggest that any charging decision

made by the CPS was influenced by a desire to meet a target or achieve
a higher conviction rate.
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1.29. In trying to assess whether the CPS is risk averse, there are two
relatively blunt measures that can be used to look at the data. One is the
balance between charged, NFA and admin finalised cases. The largest
shift in the data in the past three years is toward admin finalised, which
would suggest that the police and lawyers are working to build cases and
looking for evidence to determine the right decision. Another broad
measure is the rate of conviction. Many suspects plead guilty, but the
CPS also measures the conviction rate that follows a contested frial. If the
CPS was being risk averse, this might show a rise in the conviction rate
after a contested trial, although there would be other possible reasons for

this, too. The conviction rate after contest has risen from 46.3% in 2016~
17 t0 56.7% in 2018—19.

Figure 3: Broad measures related to potential risk aversion
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1.30. Conviction rates rise if only the strongest cases are charged.
However, they also rise if weaker cases are built to make them stronger
before charge. Systemic changes have been made since 2015 with the
CPS and Association of Chief Police Officers (ACPO) agreeing a protocol
for handling rape cases, and changes to the handling of digital evidence
after the Allan case in late 2017. This has meant a great deal more work
is undertaken pre-charge, and those cases where there is cogent
undermining material are, or should be, removed from the system before
they reach a court. The extra work involved in examining digital devices or
obtaining third-party material has also generated more material for the
officer in the case and the lawyer to evaluate, which can make the
delicate balancing exercise even harder.
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1.31. This inspection was never going to provide all the answers to what
might lie behind the decrease in rape cases being charged by the CPS.
The report by the London Victims' Commissioner and MOPAC, published
in July 2019, sets out in great detail the proportion of cases that fall out of
the system before the police are in a position to seek charging advice
from the CPS. This report outlines in detail some of the concerns that we
have about the interface between the police and CPS, and how delays,
resources and a lack of effective communication may hinder the effective
progression and handling of cases received by the CPS.

1.32. While this inspection provides some evidence for what happens
once the CPS receives the case, it does not provide any view of the gap
between the allegations of rape and cases charged. This is something
that the Government may want to consider as part of the wider review
under the direction of the National Criminal Justice Board.
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Recommendations, issues to address and
strengths

Recommendations

HM Crown Prosecution Service Inspectorate and HM Inspectorate of
Constabulary and Fire & Rescue Services should carry out a joint
inspection of the Crown Prosecution Service and police response to
rape, and include within it consideration of areas of potential concern
identified in this inspection (paragraph 2.7).

Crown Prosecution Service Headquarters should consider the
variations in Area conviction rates, particularly after trial, to ensure that
decision-making is sound and that cases are being progressed
effectively (paragraph 4.8).

Crown Prosecution Service Headquarters should work with the police to
develop a more effective system for monitoring rape and serious sexual
offences cases that have been returned to the police for any reason
pre-charge. The system should involve structured communication
between Areas and their local police forces so that the Area is made
aware of likely timescales for the file to return to them, and when cases
have been concluded with a no further action decision by the police.
The national process should incorporate clear timelines and

escalations, with monitoring of compliance at a senior level (paragraph
4.24).

Areas should work with their local police partners to improve
communication and reinforce the need for appropriate challenge by
both parties at an operational level. This should be with the aim of
achieving more effective case progression, and should include better
understanding and communication of timescales for common
investigative steps so that realistic targets for actions can be set, and
unnecessary escalations avoided (paragraph 4.42).

The revised Director’s Guidance on Charging should:

e focus on the types of rape cases where early investigative advice
will bring most benefit

e mandate timescales for submission of a request for early
investigative advice that take into account what can be achieved in
that time for the types of cases that require early investigative advice

e set expectations for the papers to be submitted with a request for
early investigative advice

require compliance with the Director's Guidance in all police forces
(paragraph 5.10).
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Crown Prosecution Service Headquarters should provide national
information on what data can be obtained from social media platforms,
and Areas should tailor the national information to include what
methods are used by their local forces, what they deliver and in what
timeframe for different digital devices (paragraph 5.52).

—_—

Crown Prosecution Service Areas should work with their local police
forces to make better use of the many avenues for feedback between
them, including providing accurate information on the quality of service
each supplies, making robust challenges and seeking appropriate and
timely information (paragraph 5.62).

Crown Prosecution Service Areas should engage with their local police
forces to identify key specific priorities for focused improvement activity,
which should align with the targets for Crown Prosecution Service and
police internal assurance work (paragraph 6.20).

Crown Prosecution Service Areas should take urgent steps to ensure
that, in rape and serious sexual offences cases, compliance with the
timescales set out in the Victim Communication and Liaison scheme
and the standard of letters sent improve significantly (paragraph 7.5).
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Issues to address

The Crown Prosecution Service policy document should be updated to
reflect the removal of the mandatory second opinion for cases where no
further action is advised, and promulgated to Areas (paragraph 2.34).

Crown Prosecution Service Headquarters should engage with police
partners to develop a National File Standard for the first submission of a
rape case for a full Code test charging decision (paragraph 5.23).

Area managers should ensure that they instruct counsel to give advice
before charge only in those cases where it is justified by the complexity
or seriousness of the case (paragraph 5.38).

Strengths

Rape and serious sexual offences lawyers are maintaining a
professional focus, achieving a high level of Code compliance and
delivering high quality casework while struggling with heavier workloads
from more complex cases. They and their managers build cohesive,
supportive and committed teams (paragraph 2.50).

Crown Prosecution Service lawyers are correctly applying the revised
threshold test for charging, and challenging the police when they do not

agree with the police’s proposal to withhold bail at the point of charge
(paragraph 5.39).
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Background to the inspection

21. As part of a cross-departmental violence against women and girls
(VAWG) strategy, the VAWG inter-ministerial group and the National
Criminal Justice Board (NCJB) commissioned a review into the criminal
justice response to adult rape and serious sexual offences across

England and Wales. Announced in March 2019, it was in response to
“‘concerning outcomes for complainants, including the observed rise in
police recording against falls in the volume of police referrals to the Crown
Prosecution Service (CPS), charges, prosecutions and convictions for
adult rape and serious sexual offences...”

2.2. Areport by MOPAC and the Victims’ Commissioner for London?®
published in July 2019 provides a very useful insight into the data trends
that caused these concerns and the factors that have an impact on rape
cases as they reach various stages in the criminal justice system. Key
headline findings, from a sample of 501 rapes from April 2016, included:

e 84% of allegations reported to the police were classified as a crime by
the police

» 86% of rapes reported to the police did not get referred to the CPS

» only 9% were charged by the CPS, 6% proceeded to trial and 3%
resulted in a conviction

s complainant withdrawal was the most common form of attrition in the

sample of classified cases (58%), followed by no further action by
police (29%)

= the average length of time from the date of reporting to the trial
outcome was 18 months.

2.3. The findings of this report clearly set out some of the challenges
that face the criminal justice system, and the landscape that this
inspection has had to navigate. We are grateful to the London Victims’
Commissioner and MOPAC for allowing us to use the data in this report.

24. The Government review is guided by a sub-group of the NCJB,
formed of senior officials representing all parts of the criminal justice
system. A stakeholder reference group, comprising representatives of

% The London rape review: a review of cases from 2016; Mayor's Office for Policing and Crime and
University of West London; July 2019

www.london.gov.uk/sites/default/files/london rape review final report 31.7.19.pdf
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third sector organisations, was also convened to inform and assist the
review process. The planned completion date of the review is Spring

2020, with recommendations to be cleared by the NCJB and the VAWG
inter-ministerial group.

2.5. The first phase of the review identified four priority areas.

o Priority 1: Increase in ‘evidential difficulties, suspect identified —

complainant does not support prosecution’ outcome (led by the Home
Office).

e Priority 2: Variation in referral to charge volumes by police force area
and CPS regions (led by the Home Office).

* Priority 3: Changes in CPS charging outcomes, particularly the decline

in charge rate for rape-only flagged cases (initially proposed to be led
by the CPS).

e Priority 4: Why do a lower proportion of rape-only prosecutions result
in conviction? (Led by the Ministry of Justice.)

2.6.  The third priority was initially allocated to the CPS, who planned to
investigate charged and NFA cases, the overall time taken to reach a
charging decision, cases where the police did not respond to an action
plan and those where responses took an excessive amount of time.
These were sound proposals, but strong opposition based on a perceived
lack of objectivity led the Director of Public Prosecutions (DPP) to request
that the Attorney General ask HMCPSI's Chief Inspector to conduct an
inspection. This was supported by the parties on the working group as it
would bring independence to the evidence for priority 3.

2.7. The inspection has used our established methodology, which we
explain further from paragraph 3.3 and in Annex A. To support our
understanding of the police service’s impact on the CPS, we engaged the
support of inspectors from HMICFRS to conduct a small, focused file
review in one police force. This file review was not statistically significant
or geographically representative, but aimed to provide some extra details
about what happened to some admin finalised cases on the policing side.
We have had to expedite the inspection to ensure that the report could be
published in time to inform the Government review, and this has meant
that we have not been able to expand the inspection to cover ground that
we feel needs further work. We therefore recommend that we and
HMICFRS revisit this topic next year.
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Recommendation

HM Crown Prosecution Services Inspectorate and HM Inspectorate of
Constabulary and Fire & Rescue Services should carry out a joint
inspection of the Crown Prosecution Service and police response to
rape, and include within it consideration of areas of potential concern
identified in this inspection.

Our 2016 report

2.8. Ourinspection of rape and serious sexual offences (RASSO)
units®, which we published in February 2016, showed that in 10.1% of
cases, the Code for Crown Prosecutors’ (the Code) was not applied
correctly at the charging stage. All but one of these were flawed decisions
to charge. At later review, the Code was not applied correctly in 13.6% of
relevant cases. Inspectors were concerned that some lawyers had
misunderstood the application of the “merits based” approach (which we
discuss from paragraph 2.34) and viewed it as outweighing the Code.
Inspectors recommended that all RASSO lawyers undergo refresher

training, including the role of the merits based approach in the context of
the Code.

2.9. Inthe 2016 report, we found that lack of time was an issue for
almost all rape specialists, and in many Areas the time taken for a
charging decision was measured in months, with an average of 53 days
to charge against a target of 28 days. We also reported on the impact of
the quality of the police file on the timeliness of decision-making, and
observed that poor file quality was the biggest contributing factor to
duplication and re-work on a case.

Changes since late 2017

2.10. In November 2017, the jury in the trial of Mr Liam Allan on 12
counts of rape and sexual assault was discharged after three days. This
was to allow the defence team time to review a disc containing about
4,000 texts and social media messages from the complainant’'s phone,
which included some sent by the complainant to Mr Allan and to the
complainant’s friends. The messages, which should have been revealed
by the police to the prosecution and by the prosecution to the defence
much earlier, wholly undermined the complainant’s allegations, and
meant there was not a realistic prospect of conviction. In December 2017,

5 CPS rape and serious sexual offences (RASSO) units; HMCPSI; February 2016
www.justiceinspectorates.qov.uk/hmepsifinspections/thematic-review-of-the-cps-rape-and-serious-
sexual-offences-units/

7 The Code for crown prosecutors; CPS; October 2018
www.cps.qov.uk/publication/code-crown-prosecutors
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the prosecution offered no evidence, and Mr Allan was acquitted. Had the
messages been disclosed before the CPS reviewed the case for the first
time, Mr Allan would almost certainly not have been charged.

2.11. This was not the only rape case with similar failings, but Mr Allan’s
experience was probably the most high-profile and best remembered. It
prompted a review by the Metropolitan Police Service and CPS, which
identified a number of failings in the police and the CPS handling of the
case. The review led, in turn, to a National Disclosure Improvement Plan
(NDIP), training and the appointment of disclosure champions. The CPS
also reviewed all live rape cases in England and Wales — a huge piece of
work which inevitably diverted resources away from progressing new
allegations.

2.12. Inline with all cases, rape cases now have to be front-loaded,
which is shorthand for ensuring that all the relevant information is
discussed by the police and CPS, with the possible sources of evidence
and unused material followed up before a charging decision is taken. In
practice, this means that reasonable lines of enquiry — such as examining
phones and other digital devices, and exploring third-party material such
as education, medical or Social Service records — are investigated much
sooner. Where the CPS identifies enquiries that the police have not
carried out, and which may have an impact on the charging decision, it

should set an action plan, and not charge until those actions have been
satisfactorily completed.

Requests for more evidence

2.13. The extent of the work that is now being carried out on a rape or
serious sexual offences investigation, and the quantity of material that
now needs to be reviewed pre-charge, has led to much more work on
each case. While that is work that ought to have been done in any event,
it is apparent that it was not happening in all cases, and certainly not at
the right stage. There is a need to address that, while also recognising
that it is important to devote time and care to ensuring that the right cases
proceed on the right evidence and with the right disclosure made to the
defence. If this takes more time, as long as the time is not wasted, then it
is inevitable and right that it should do so.
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2.14. Our survey of managers and lawyers (see paragraph 3.7)
confirmed that there is more work to do on most cases, partly because of
the challenges presented by digital devices, and partly because more
lines of enquiry are being explored, especially in relation to unused and
third-party material. We asked whether requests for digital evidence had
increased since January 2018, when the NDIP was introduced (Table 1).
The comments we received made frequent reference to the Allan case
and the focus on reasonable lines of enquiry as central to this shift.

Table 1: Have requests for digital evidence increased since the NDIP
was introduced?

Lawyers Managers

Pre-charge, in rape cases, are lawyers making more frequent
requests of the police since January 2018 for evidence relating to
phones, other digital devices and social media information?

Yes, more frequently 70.5% 78%
No, about the same frequency 29.5% 20%
No, less frequently 0% 2%
Total 100% 100%

2.15. Two of the biggest challenges for the police and CPS now are:

» to ensure that the enquiries are proportionate, so that complainants
are not subjected to any more intrusion than is necessary in the
circumstances of their particular case

e to ensure that people are not deterred from reporting sexual offences
to the police for fear that irrelevant details of their private life will be
exposed to the suspect.

2.16. To address these challenges, the DPP published Guidelines on
communication evidence in January 20182 and A guide to “reasonable
lines of enquiry” and communications evidence in July 2018°. This
guidance has subsequently been endorsed by the Court of Appeal'®.

8 Guidelines on communication evidence; CPS; January 2018
www.cps.gov.uk/legal-guidance/disclosure-quidelines-communications-evidence
% A guide to “reasonable lines of enquiry” and communications evidence; CPS; July 2018

www.cps.gov.uk/legal-quidance/disclosure-quide-reasonable-lines-enguiry-and-communications-
evidence

10 R v E [2018] EWCA 2426 (Crim)
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Performance data

2.17. The CPS captures data from its case management system,
management information system, budgeting and resource tools, and
quality assurance work. It also accesses performance information from
the police and HM Courts and Tribunals Service (HMCTS). The data
gathered is intended to be used at a national level to hold Area managers
to account for their performance and locally to identify good practice and
where improvement is required.

2.18. The wealth of data available is such that the CPS has chosen
some of the data for more scrutiny than others. At different times, the
most important aspects have been set out as targets or priority measures
(which the CPS calls high weighted measures), and the latter have had
attached to them high performing benchmarks or levels of ambition.

2.19. Over the years since the CPS was created, there have been
different measures and targets. These have changed as criminal justice
system or Government priorities and initiatives have been introduced,
such as in 2002-03, when public service agreements were introduced for
the criminal justice system with the aim of narrowing the justice gap. This
included shared targets for offences brought to justice (OBTJ), ineffective
trials and public confidence. However, OBTJ created conflicting targets,
with the police looking to increase solved crimes (called sanction
detections, which included diversions from charge such as cautions or
penalty notices) and the CPS targeting conviction rates. This encouraged
perverse behaviours, and after a significant increase in out of court

disposals, the target was revised in 2008 to focus on more serious
offences.

2.20. In 200506, for the first time, the CPS set targets for attrition rates
in the magistrates’ courts and Crown Court in CPS-charged cases, and
for unsuccessful outcomes in hate crime cases (domestic abuse,
homophobic offending, and racially and religiously aggravated offences).

2.21. In 2007-08, the CPS added a target for conviction rates for rape.
In 2008-09, domestic abuse, rape and sexual offences were assessed
against three targets for attrition, with an internal framework that began to
monitor Area performance against these targets.

2.22. By 2010-11, specific targets for casework had ceased, and
performance in Areas was measured over time and against the national
average. This continued until 2013-14, when the CPS set levels of
ambition for various priority aspects of performance: the high weighted
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measures. The levels of ambition for outcomes included one for
convictions in all cases of VAWG: that is, domestic abuse, rape, and
sexual offences. In 2015-16, the level of ambition for VAWG was split into
separate levels for rape and domestic abuse.

2.23. Our report on CPS RASSO units, published in February 2016,
highlighted concerns about how well Areas captured data and ensured it
was accurate, and about the finalisation of cases where the police had
sought early investigative advice. The team had examined cases from
2014-15 and analysed data up to June 2015, so the report did not refer to
the (then recently introduced) level of ambition for rape. We did, however,
make a number of recommendations regarding how the CPS should
record cases, and the need to improve its quality assurance of data.

2.24. In 2018-19, the CPS removed the levels of ambition for rape,
domestic abuse, hate crime and other conviction rates, but retained high
weighted measures for some aspects of delivery. The CPS continues to
monitor and assess Area and national performance against its high
weighted measures.

2.25. Inthe Inspectorate, we use much of the CPS, police and HMCTS
data, combined with our own evidence-gathering, to assess not only the
performance levels themselves, but also how well the CPS is managing
its service delivery. For example, in our Area Assurance Programme of
inspections, published between June 2016 and May 2019, we referred to
the levels of ambition, mainly those the CPS attached to conviction rates.

2.26. ltis essential that there should be some way for the CPS to assess
performance and identify whether there are issues either nationally or at
Area level. However, we have always used conviction rates as but one of
a parcel of key performance indicators, since the CPS has only partial
influence over conviction rates. Decisions made by other parties —
including out of court disposals, for example — and the contributions to
effectiveness and efficiency made by the police and courts will influence
the criminal justice system whatever the CPS does.

2.27. We share the widespread view that the criminal justice system
ought not to be judged solely by the rate of convictions; the system works
as intended when difficult cases are left to the court or jury to decide,
whether that results in a finding of guilty or not guilty. Inspectors fully
understand that decisions not to charge or to stop a case where more
information emerges, or cases that result in an acquittal, demonstrate that
the system is working effectively. A conviction rate of 25% would cause
concern, but one of 100% would be equally indicative of systemic flaws.
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2.28. In our inspection, we have not found evidence that targets or levels
of ambition for conviction affect the quality of decision-making. Indeed, in
one Area, we saw evidence of managers expressing concerns that their
conviction rate had increased, and that “sustained performance above the
national average could be indicative of a quality imbalance in our charge
vs NFA decision making”.

2.29. |In this report, we discuss the five charged or NFA cases where we
determine that the decision was not in accordance with the Code for
Crown Prosecutors. Three of those were decisions to advise no further
action (of which one was charged by the CPS after the complainant asked
for a review) and two were decisions to charge which were flawed. There
were also 13 cases, seven charged and six NFA, where the inspector
would have made a different decision to the CPS lawyer. Our findings do
not indicate a pattern of charging only the strongest cases, or of Code
decisions being driven by an imperative to increase the conviction rate.
Rather, they speak to a tranche of casework that is difficult, relating as it
often does to incidents where consent is central, which take place in
private with no witnesses, and where decisions are finely balanced.

CPS policy and guidance
Policy

2.30. The CPS’s current policy for prosecuting rape cases'' was
published in 2012 with the aims of explaining the way that the CPS deals
with such cases and ensuring the delivery of high quality casework. It
covers various aspects, including bail, helping complainants and

witnesses to give evidence, accepting pleas, keeping complainants
informed, and sentencing.

2.31. It also sets out how prosecutors make decisions about whether to
prosecute, highlighting that decisions must comply with the two-stage test
laid down in the Code for Crown Prosecutors. This means that a case
should only proceed where there is a realistic prospect of conviction and it
is in the public interest to do so. In respect of the second stage, the policy
states: “If the evidential test is passed, we believe that rape is so serious
that a prosecution is almost certainly required in the public interest.”

" Prosecuting rape: CPS policy; CPS; 2012
www.cps.gov.uk/legal-guidance/prosecuting-rape-cps-policy
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Second opinions

2.32. CPS policy requires that a decision by a rape specialist prosecutor
to advise NFA must be confirmed by a second specialist prosecutor. This
requirement was introduced in response to the HMCPSI| and HM
Inspectorate of Constabulary (as it was then) joint review Without

consent'?, published in 2007, which also led to the introduction of the first
national rape protocol.

2.33. In 2014, the CPS carried out an internal review of RASSO cases
which found that they were being prosecuted entirely by specialist units
with a performance regime that was sufficiently robust, when
complemented by the Victims’ Right to Review scheme, to capture any
significant issues in the quality of decision-making. The review found little
evidence that the mandatory second opinion was adding value and
recommended it be removed.

2.34. CPS Headquarters agreed to remove the mandatory element, but
also determined that RASSO unit heads should have discretion to use
second opinions as a development or performance management tool. In
July 2015, all Deputy Chief Crown Prosecutors and RASSO unit heads
were notified of this change of policy. The notification was sent by email,
and the published policy was not, and has not been, revised to reflect this
change in approach. It is not surprising, therefore, that there is
inconsistent awareness and/or approaches in Areas. In our survey of
lawyers and managers, some managers reported that NFA decisions
were all quality-assured by either a second opinion or a local case

management panel, and 37.3% of lawyer respondents seek a second
opinion in all cases.

Issue to address

The Crown Prosecution Service policy document should be updated to
reflect the removal of the mandatory second opinion for cases where no
further action is advised, and promulgated to Areas.

Legal guidance

2.35. The CPS publishes legal guidance'?® designed to guide prosecutors
through every stage of a rape prosecution from pre-charge early
consultation to sentencing. As with the rape policy, there is emphasis on

"2 Without consent: a report on the joint review of the investigation and prosecution of rape
offences; CJJl; January 2007

www.justiceinspectorates gov.uk/hmicfrs/media/without-consent-20061231 .pdf
3 www cps.gov.uk/prosecution-quidance
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the need for the Code test to be satisfied before a prosecution can take
place.

2.36. In 2009, the then-DPP, Keir Starmer QC, instructed all Chief

Crown Prosecutors to ensure that all those reviewing rape cases
understood how prosecutors should reach Code decisions. In his note,

the DPP emphasised that the approach described by the Divisional Court
in 2009 (R (on the application of B) v DPP') — a purely predictive
approach or “bookmaker’s approach”, based on past experience in similar
cases — would be wrong. The judgement in that case explained: “There
are some types of case where it is notorious that convictions are hard to
obtain, even though the officer in the case and the crown prosecutor may
believe that the complainant is truthful and reliable. So-called “date rape”
cases are an obvious example. If the crown prosecutor were to apply a
purely predictive approach based on past experience of similar cases (the
bookmaker’s approach), he might well feel unable to conclude that a jury
was more likely than not to convict the suspect.”

2.37. The court coined the expression “merits-based approach” to
explain how the prosecutor “should imagine himself to be the fact finder
and ask himself whether, on balance, the evidence was sufficient to merit
a conviction taking into account what he knew about the defence case.”
The DPP reinforced that this was the right route to decisions on the Code.

2.38. In2010-11, the DPP’s principal legal advisor held a series of
roadshows to advise rape prosecutors about the merits based approach.
The note about their presentation says: “...the Rape Policy does not
supersede the Code for Crown Prosecutors. In other words, the test for
rape prosecutions is the same as for any other offence: it must still be
more likely than not that there will be a conviction ... the prosecutor
should proceed on the basis of a notional jury which is wholly unaffected
by any myths or stereotypes of the type which, sadly, still have a degree
of prevalence in some quarters ... the merits-based approach simply
reminds prosecutors of how to approach the evidential stage of the Full

Code Test in tricky cases. It does not establish a different standard for
sexual offences.”

2.39. The CPS launched legal guidance on the merits based approach in
March 2016. The guidance advised that the use of the word “approach”
did not indicate any change to what is required when applying the Code
for Crown Prosecutors. The guidance on the merits based approach was

" www bailii.orglew/cases/EWHC/Admin/2009/106 html
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removed in November 2017, although we note that there remains a brief
reference to it in chapter 1 of the current guidance.

2.40. We reported in February 2016 on our review of RASSO units, and
said of the merits based approach that: “There is evidence from a limited
number of Areas that some lawyers apply the merits based approach far
too vigorously and cases are charged that do not have a realistic prospect
of conviction. Inspectors were also made aware of times when the merits
based approach has been viewed as separate to the Code for Crown
Prosecutors rather than an integral part of it; this can result in poor
decision-making, an increase in unsuccessful outcomes and ultimately a
poor service to complainants.” We found that prosecutors had failed to
apply the Code correctly at charge in 10.1% of cases.

2.41. We recommended that all RASSO lawyers should “undergo
refresher training, including the role of the merits based approach in the
context of the Code for Crown Prosecutors.” Later that year and in 2017,
the Director of Legal Services and the DPP’s legal advisor visited all 14
Areas to deliver that refresher.

242, Lawyers and managers we spoke to in this inspection did not have
a consistent understanding of the merits based approach, what it meant
for Code decisions, and the messages from CPS Headquarters. Most
reported that the Code was always paramount, but there was a minority
who felt that the merits based approach had represented a change of
tack, or had not been implemented as intended, and that it had led to
cases that ought not to have been prosecuted reaching the courts. The
refresher presentations in 2016—17 were seen variously as a simple
repetition of the need to apply the Code, or as a necessary recalibration
or shift of focus back onto the Code.

2.43. All our focus groups contained lawyers who had joined their
RASSO unit a matter of months or a year ago as a result of the CPS’s
rotation policy. The newer joiners tended to be clearer than longer-
standing RASSO team members that the message from CPS
Headquarters was the primacy of the Code.
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Joint protocol

2.44. In 2015, the Association of Chief Police Officers (as it was then)
and the CPS agreed a revised joint protocol for investigating and
prosecuting rape offences and all other penetrative offences. The
objectives of the protocol are:

» to reflect national police and CPS policy

* to achieve improved and consistent performance in the investigation
and prosecution of rape

* toimprove the service to complainants of rape and increase public
confidence in the police’s and CPS’s response to rape.

2.45. The protocol sets out the framework within which the police and
CPS can work in partnership to build effective cases. This revision to the
earlier 2008 protocol recognised developments in this area, including the
rollout from 2013 of dedicated CPS RASSO units.

Caseloads and resourcing

2.46. We have commented in previous inspections about the impact that

under-resourcing can have on casework, and it is apparent that is also the
case here.

2.47. CPS caseloads have fallen from 5,190 rape cases in 2016-17 to
3,034 in 2018-19, a decline of 34%. However rape cases are front-loaded
now (see paragraph 2.12), with vastly more digital and third-party material

obtained and evaluated during an investigation and decision to charge or
take NFA.

2.48. Lawyers in RASSO units are undoubtedly stretched. In our survey,
51% of managers said that their unit was not staffed to the level set by the
CPS resourcing model. In 39.2% of survey responses, lawyers felt their
caseload was heavy but manageable, but more (39.9%) felt it was heavy
and unmanageable. In one Area we visited, lawyers had worked many
hours’ overtime at weekends in an effort to reduce the backlog in charging
decisions. Managers told us that they keep a close eye on their teams’
caseloads, and lawyers confirmed that work will be redistributed when
colleagues are particularly under pressure, but where all lawyers are very
busy, the scope for moving the load around is limited. Despite this

pressure, lawyers in our focus groups were universally committed and
professional.
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2.49. For the most part, lawyers report they have received the right
training (79.9%) and are supported by their managers and/or colieagues
(93%), and the CPS provides access to formal counselling through its
workplace wellness provision. Notwithstanding these measures, the
lawyers we interviewed were feeling the pressures of the need to make
right and fair decisions for the complainant and suspect, and the ever-
increasing and intense public scrutiny of their work. They would welcome
greater understanding by the media and the public of how nuanced and
difficult the cases are.

2.50. We noted how dispiriting RASSO teams found current media
reporting, and that they would welcome more publicly supportive
communication from CPS Headquarters about their role. Nevertheless,
the teams remain cohesive, supportive, and passionate about providing a
quality service.

Strength

Rape and serious sexual offences lawyers are maintaining a
professional focus, achieving a high level of Code compliance and
delivering high quality casework while struggling with heavier workloads
from more complex cases. They and their managers build cohesive,
supportive and committed teams.
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Inspection framework

3.1. The framework for this inspection consisted of an overarching
inspection question and nine sub-questions. The inspection question was:
“What level of confidence can the public have in the CPS to deliver fair
and successful outcomes in the most efficient and effective way through
the provision of high-quality decision-making by specially trained and
experienced prosecutors in rape cases?”

3.2. The nine sub-questions can be found in annex A, which also
contains a fuller explanation of the methodology.

Methodology

3.3. Inspection requires skill and experience in inspection techniques,
methodology and how to achieve a fair and independent review, as well
as a thorough understanding of how those being inspected operate. it is
advantageous if some of the inspectors involved in the inspection have
recent expertise in the subject matter. In general terms, HMCPSI
achieves this balance by having a staffing model that consists of a
proportion of permanent staff and staff on loan, usually from the CPS.
Those on loan often come to the Inspectorate for two- to three-year
postings, although for specific inspections we may use seconded staff or
associate inspectors as part of the inspection team.

3.4. Inspection needs to be informed but it also needs to be
independent and objective in its findings. We do that in a number of ways.
All inspectors’ work is subject to dip-sampling and quality assurance, and
we also conduct regular consistency exercises, where all inspectors
examine, then discuss, the same files. Annex A provides a more detailed
explanation of our methodology.

3.5. HMCPSI inspectors examined 200 rape-flagged cases which had
been recorded on the CPS case management system as admin finalised.
The term is unhelpful because the cases may not actually be concluded

at the point they are shown as being admin finalised, as explained from
paragraph 1.15.

3.6. In our file examination, we had the benefit of HMICFRS inspectors’
assessment of the police files in 80 admin finalised cases from one police
force, which, as mentioned in paragraph 2.7, was not geographically or
statistically representative. We also examined 250 rape-flagged cases
where the CPS lawyer had advised charge or NFA. The sample included
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40 charged cases that received a pre-charge decision in 2014-15, to
supplement the findings for rape cases from our inspection of RASSO
units, on which we reported in February 2016. We assess and report on
compliance with the Code for Crown Prosecutors and other significant
elements of casework and, as in Area Assurance inspections, we use
ratings of excellent, good, fair or poor where appropriate.

3.7.  Other evidence-gathering included interviews with legal managers,
focus groups with RASSO lawyers, surveys of lawyers and managers,

reviews of documents and information provided by the CPS and analysis
of performance data.

3.8. We use a raft of measures, and our own extensive file examination
and other evidence-gathering, to give a rounded view of CPS delivery,
and also to identify risks and areas where future inspection activity may
be beneficial. We assess the strength of partnership-working as a key
part of most Area and thematic inspections, and evaluate casework
against a wide range of measures. These include conviction rates, but
also the quality of legal decision-making, charging advice, case
progression, complainant and witness care, and protecting the public.

3.9.  Where we give percentages, they may not total 100% because of
rounding to one decimal place.

3.10. Because the focus of this report is pre-charge decision-making, we
have used the legal terminology for all parties prior to a case entering the
court process: ‘complainant’ for a person who is said to have been the
subject of a sexual assault and ‘suspect’ for the person against whom the
allegation has been made. The choice of this terminology is in no way
intended to deflect from the impact of rape on survivors, but merely to
reflect the fact that we were considering these cases at the earliest stages
in the criminal justice process.
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Cases examined
Reported by

3.11. Just over half our sample of 450 cases (53.3%) were reported to
the police by the compiainant or, in the case of recent cases involving
children, by a parent, guardian or foster parent. Other main sources of
reporting were friends or the family of adult complainants (14.2%), or
professionals such as GPs, teachers, social workers and sexual assault
referral centre teams (11.1%). We could not identify the source in 5.6% of
cases. The rest (13.3%) were identified by police officers when
investigating other offences, or reported by a wide range of people, such
as hotel or hostel staff, security officers at entertainment venues, work

colleagues, members of the public and, in one case, the suspect
themselves.

3.12. The split between complainant reports (53.3%) and non-
complainant reports (46.7%) is similar to that found by MOPAC and the

London Victims’ Commissioner in a sample of cases from 2016 (58% and
42% respectively).

Recent and non-recent

3.13. Afifth of the charged or NFA allegations were non-recent incidents.
For the cases examined from 2018-19, we recorded as non-recent any
occurring before 5 June 2013, which is the date used by the CPS national
child sexual abuse referral panel. For the 40 cases that we looked at from
2014-15, we used the same date four years earlier (5 June 2009). Non-
recent allegations led to a decision to charge less often than recent
incidents (38% compared to 53%).

Types of offences

3.14. Rape or attempted rape of an adult or child accounted for 86.4% of
our sample. There were 31 allegations of offences against children, 20 of
which (64.5%) resulted in a charge and 11 (35.5%) in NFA. For offences
against adults, 52.1% resulted in a charge and 47.9% in NFA. The
disparity is likely to be related, at least in part, to the role that consent
plays in offences against adults. We refer to the full file sample as ‘rapes’
for the purposes of simplicity.

3.15. Our sample consisted of cases that were all flagged as rape, albeit
not all correctly. It included 112 cases also flagged as domestic abuse
(24.9%) and 146 also flagged as child abuse (32.4%). There were 32
cases (7.1%) that carried both additional flags.
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Suspect characteristics

3.16. The suspect was an adult (when the offending was alleged to have
taken place) in 82% of our 450 cases and a child in 16.2%. The
allegations spanned their 18th birthday in the remaining 1.8%. All but six
of the suspects were male, with the remaining suspects either female
(five) or non-binary (one).

Complainant characteristics

3.17. The complainant was an adult (when the offending was alleged to
have taken place) in 60.9% of our 450 cases and a child in 38.7%. The
offence spanned their 18th birthday in the remaining 0.4%.

3.18. A total of 214 complainants in our file sample were vuinerable at
the point when we considered the case: 52.8% were children, 27.1% had
mental health issues, 11.2% were vulnerable in another way (such as
being elderly or disabled), 5.1% had learning difficulties, and the rest
(3.7%) had more than one vulnerability.
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Victims’ Commissioner for London data

4.1. The Victims’ Commissioner for London and the Mayor of London’s
Office for Policing and Crime (MOPAC) published a report in July 2019,

which analysed key characteristics and outcomes for 501 rapes reported
to the police in April 2016.

Figure 4: Cases reported and referred to the CPS

2016 2019
reported cases reported cases
‘asacrime:
G‘m
Victim withdrawal: Victim withdrawal:
244 Not kinown
Palice
NFA:
Not known
cases cases
12%
referred to CPS referred to CPS

4.2. Inall, 12% of the cases reported to the police were referred to the
CPS. Using the most recent Home Office recorded crime data (2019), the
downward trend in referrals to the CPS of rape offences for charging can

be seen. Figure 4 shows that the 12% figure in 2016 from the MOPAC
data has now decreased to 8%.
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Police and CPS data

Table 2: CPS pre-charge decisions 2018-19

# of cases °/g

Referred to CPS - 3,375
Pre-charge decisions by CPS 5,114 100%
Charged 1,758 34.4%
No further action (NFA) 1,876 36.7%
Admin finalised 1,465 28.6%
Other 15 0.3%
Table 3: Outcomes of charged cases 2018-19 :
Total charged cases finalised 3.034 100%
Contested cases 1,468 48.4%
Of which: Convicted 833 27.5%
Acquitted 635 20.9%
Guilty pleas 1,092 36%

4.3. Key aspects from the CPS charging data and high-weighted
measures dashboard are set out below.

4.4. Referrals from the police have consistently fallen over the past
three years (Table 4).

15 This figure includes pre-charge decisions on cases referred by the police to the CPS before
201819 as well as referrals in 2017—18 or earlier, which is why it is larger than the volume of pre-
charge receipts within the same time period.
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Table 4: Rape receipts

National data for rape cases 201617 4,595
received by the CPS from the 2017-18 4,370
police 2018-19 3,375

12 months to Sept 2019 2,889

Figure 5: Number of potential cases when admin finalised cases stil|
under investigation are included
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4.5. The rate of charge (including and excluding admin finalised cases)
has declined between 2016—17 and 2018-19, but the 12-month period to
September 2019 shows a small increase (Table 5).

Table 5: Charge rate in rape cases

Year
National data including admin 2016-17 55.6%
finalised 2017-18 46.9%
2018-19 34.4%
12 months to Sept 2019  36.6%
National data excluding admin 2016-17 62.8%
finalised 2017-18 59.9%
2018-19 48.1%

12 months to Sept 2019  51.8%
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4.6. The proportion of admin finalised cases has fallen since the third
quarter of 2018—19, but still accounts for more than a quarter (26.2%) of
charging outcomes (Table 6).

Table 6: Charging outcomes in RASSO cases

Q318-19 Q418-19 Q119-20 Q2 19-

20
Charged 27.9%  343%  41.1%  435%
No further action 33.2% 36.0% 33.8% 29.3%
Admin finalised 37.9%  290%  244%  26.2%
Other'® 09%  07%  07% 1.0%
Total 100%  100%  100%  100%

4.7. Conviction rates in rape cases have increased by 5.8% between
2016-17 and the second quarter of 2019-20 (Table 7).

Table 7: Successful outcomes in rape cases

% _chgrged__

Conviction rate since 2016-17 by year 2016-17 57.6%
2017-18 58.3%
2018-19 63.4%
Conviction rate in the year to date by Q3 2018-19 61.4%
quarter Q4 2018-19 63.4%
Q1 2019-20 63.8%
Q2 2019-20 65.7%
Conviction after trial 201617 46.3%
2017-18 49.3%
2018-19 56.7%

4.8. As Table 7 shows, the conviction after trial rate has increased from
46.3% in 2016-17 to 56.7% in 2018-19. More recent data shows a
continued increase. As we explain in paragraph 2.26, convictions are not
the only indicator of successful decision-making. However, in a number of
Areas recently, there appears to be a significant rise in the rate of
convictions after trial. This is to be expected as the CPS continues to
build stronger cases with partners. However, this trend may need further
analysis, particularly where Areas are far apart.

'8 These account for a small number of cases. For example, if two defendants were referred to the
CPS for a charging decision, one was charged and the other was not subject to charge or NFA,
then when the case was finalised, the uncharged defendant would come within 'other’.
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—

Recommendation

—

Crown Prosecution Service Headquarters should consider the
variations in Area conviction rates, particularly after trial, to ensure that

decision-making is sound and that cases are being progressed
effectively.

Reporting to the police

4.9. Just over half our sample of 450 cases (53.3%) was reported to the
police by the complainant or, in the case of recent cases involving
children, by a parent, guardian or foster parent.

4.10. There was no significant difference in the decision to charge or
take NFA between when the rape was reported by the complainant or by
some other party. Eight of the nine cases where the main reason for an
NFA decision was the complainant withdrawing support had originally
been reported directly to the police by the complainant. In one other such

case, the complainant told the police about it while being taken through a
domestic abuse risk assessment.

Admin finalised cases

4.11. Our file sample included 200 rape-flagged cases that had been
recorded on the CPS case management system (CMS) as admin
finalised. As we explain in paragraph 1.15, the term is unhelpful because

the cases are often not over at the point they are shown as being admin
finalised.

4.12. Cases are admin finalised across a wide range of offences, not just
RASSO, and in various circumstances, not all of which involve the case
being concluded. The reasons include, but are not limited to:

» where a file submission has been rejected at triage because items are
missing, and the police have been asked to supply the additional
material and have not responded to chase-ups

» where the lawyer has set actions for the police to carry out, and the
police have not responded to the action plan or to chase-ups

» where the case has been returned to the police, with or without a

lawyer’'s advice and/or actions, and the police decide to take no further
action on the allegation
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e where the actions set by the lawyer will take some time to carry out, or
there is some other reason why the case will not be back with the CPS
soon (for example, because extradition of the suspect is necessary).

4.13. In our sample, 36 (18%) of the cases that were admin finalised had
been reactivated on the CMS before we came to examine them, and it is
likely that more have been reactivated since.

4.14. Admin finalisation serves a useful purpose. It removes cases that
are in abeyance for some reason from the list of open cases. There is a
process for checking and chasing up responses where required, which
was set up because the CPS recognised that, in the past, there had been
little communication from the police on progress. The process sets out
that the action plan should be chased after 30 days (the first chaser) and
again after 60 days (the second chaser) if there has been no response
from the police. If the police reply and say they need more time, or the
lawyer has set action dates beyond the 30 or 60 days, the dates for the
first and second chasers can be postponed. If longer periods had been

set or agreed, we used those to assess timeliness rather than the
standard 30 days.

4.15. If there is no reply to the first or second chaser 90 days after the
actions were tasked, the case should be admin finalised. The police then
have to ask the CPS to reactivate it on the CMS before any new material
can be submitted.

4.16. We found that there was very patchy compliance with the process
that the CPS has in place. 21.2% of the first chasers were sent at 30
days, with 6.5% sent early, 50% sent late, and 22.4% not at all. Of the
second chasers, 22.7% were sent at 60 days, 6.7% were early, 44% were
late, and 26.7% were not done at all.

4.17. There was no response from the police to 68.2% of first chasers or
to 54.5% of second chasers. In many cases, therefore, it was impossible
for us to determine whether the case was still being investigated, what
stage enquiries had reached, or when the police expected to be
resubmitting the file. When the police decided to take NFA in a case

rather than carrying out the requested actions, they often did not explain
their reasoning to the CPS.

4.18. Inone Area, the performance manager produced lists of cases that
had been back with the police for more than 90 and more than 180 days.
The District Crown Prosecutors (DCPs) then contacted the local police
forces to establish what was happening with the cases, and whether they
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were likely to be built to the point where they could be charged. The
DCPs now check all cases at the 90-day stage before admin finalisation
and, if there is no response, they check again and escalate, if need be, at
the 120-day point. This is a recent innovation, so has yet to show impact.

4.19. Of the 80 admin finalised cases examined by HMICFRS
inspectors, 40 (50%) were no longer under investigation. In cases where
the police decided to take NFA, they had communicated this to the CPS
in just over half (22 out of 40, or 55%). If those rates (which we recognise
are only an indicator because they are based on a file sample of 80
cases) were replicated across all forces in our sample, that would mean a
total of 100 cases that were concluded, and 55 where the police had told
the CPS they had decided to take NFA. That would leave 100 cases still
being investigated.

4.20. When it came to administrative finalisations, again, reality did not
match the CPS process, with 11% admin finalised at the 90-day point. Of
those that were not finalised at 90 days, 36.5% were finalised before 90
days and 63.5% after (Table 8). The correct finalisation code was used in
64.5% of the 200 cases. Nearly a quarter of cases (23.6%) were finalised

at or after 180 days from the actions being set (or extended timelines
where set).
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Table 8: Days until admin finalisation

there until finalisation?

1-89  91-179 180+

If not admin finalised at 90 days, how many days were

letat

2018 27.7% 31.0% 11.9% 25.3%

Q12019 33.8% 21.1% 11.9% 23.6%

Q2 2019 16.9% 23.9% 21.4% 20.8%

Q3 2019 21.5% 22.5% 54.8% 29.8%

Q4 2019 (Oct only) 0.0% 1.4% 0.0% 0.6%

Total 100% 100% 100% 100%
Table 9: Reasons for admin finalisation

Reason for admin finalisation # of %

cases

No response from the police to the charging action 27 13.7%

plan set by the CPS

No response from the police to the early 54 27.4%

investigative advice action plan or no resubmission

of the case by the police after they received this

plan

Police file submission was not accepted and not 2 1%

submitted again

Police notified the CPS that the police had decided 53 26.9%

to take no further action

Police notified CPS that they would notbe ready to 6 3%

respond for some time

The response from the police to the action plan 8 4.1%

was inadequate and the file was not resubmitted

thereafter

Other 47 23.9%

Total 19717 100%

7 The sample of 200 cases included three 'not applicable’ responses.
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4.21. The ‘other reasons in Table 9 included cases where:

o the lawyer administratively finalised the case at the same
time as setting an action plan (12 cases)

o the lawyer suggested the police ought to make the decision
to take NFA (nine cases)

¢ the case was concluded without charge or requesting
charging authority (eight cases)

e the police resubmitted the case on a new unique reference
number (three cases)

e the case was transferred to the Services Prosecuting
Authority (two cases).

4.22. The process for dealing with cases awaiting a response to an
action plan, or the outcome of further investigative activity, is clearly not
working. There is a process for the CPS to chase the police, which is not
being applied properly and is draining valuable resources. It is assurance
work that, perhaps, should properly be undertaken by the police, but it is
also part of a joint commitment by the prosecution team.

4.23. HMCPSI'’s position is that, until the police take responsibility for
responding to action plans, the CPS should do what it reasonably can to
help them deliver a quality product. The CPS accepts this and carries out
such work when, for example, it reports back on police file quality or
delivers feedback on police compliance on disclosure.

4.24. In admin finalised cases where the CPS and police are not
communicating effectively, and neither agency really knows which cases
may eventually lead to a charge, the system is failing. Bearing the impact
of the delay and uncertainty on their emotions, wellbeing and daily lives, it
is the complainant and suspect who suffer the consequences.
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Recommendation

Crown Prosecution Service Headquarters should work with the police to
develop a more effective system for monitoring rape and serious sexual
offences cases that have been returned to the police for any reason
pre-charge. The system should involve structured communications
between Areas and their local police forces so that the Area is made
aware of likely timescales for the file to return to them, and when cases
have been concluded in a no further action decision by the police. The
national process should incorporate clear timelines and escalations,
with monitoring of compliance at a senior level.

Delay

Police

4.25. In our sample of charged or NFA cases, an average of 237 days
elapsed between the first report of the allegation to the police and the first
submission for a charging decision — nearly eight months. In admin
finalised cases, the average was 200 days.

4.26. In the charged or NFA sample, the longest delay between report
and submission for which we could not find an adequate explanation
recorded on the file was 751 days. For admin finalised cases, it was 741

days. There were four cases which took longer, but for each, there was a
satisfactory reason.

1. The complainant reported a rape to her support worker, who contacted
the police. The complainant was unwilling to provide a statement or
video-recorded account until a year later, and the suspect, who was
wanted for failing to surrender to a court, was then not located and
arrested for another nine months.

2. A third-party reported allegations of the rape of two children, but then
would not assist the investigation. One of the complainants denied
anything had happened, and the other could not be identified and
traced. Fresh allegations against the same suspect two years later

provided further information enabling the police to locate the second
complainant.

3. The suspect was unknown until he committed a theft five years later,
leading to a DNA match to the sample left during the rape.

4. The complainant reported the rape, then decided not to proceed, but
reported it again 11 years later.
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4.27. In our survey of CPS lawyers, 19.1% reported that there were
delays in all cases before submission to the Area, or after an action plan
had been set. Another 56.7% of respondents reported that there were
delays most of the time and 24.2% said there were delays some of the
time. Managers cited delays most of the time in 62.7% of investigations
before submission and 51% after an action plan has been set.

4.28. Over two thirds (68.8%) of the lawyers’ and managers’ survey
responses reported that, some of the time, delays in rape cases appeared
to be warranted by the compiexity of the case, the type of evidence that
needed to be gathered or other features of the investigation. Another
14.9% of respondents thought delays were warranted most of the time,
but 14.9% said they were rarely warranted. In interviews with CPS staff,
we were told of officers reporting that their cases had not been covered
by someone else while they were on maternity, sick or other leave, or on
training courses. Where officers had moved on, CPS staff reported that
cases were not reallocated in a timely manner. The examination of police
files by HMICFRS confirms that there was drift in some cases because of
sickness or late reallocation, that there were numerous changes of
officers, and that the police’s grip on some cases needed to improve.
While we only looked in detail at one force, interviews with CPS staff and
managers would indicate that this drift is common in other forces. This
merits further joint inspection.

4.29. CPS lawyers and managers we spoke to suggested that police
inexperience and lack of resources are also problematic, and delays in
obtaining digital, forensic and third-party material are also having an
effect. In several Areas, the CPS is kept up-to-date with likely timescales
for downloading and analysing the contents of a phone. At the time of our
inspection, one force gave the likely timescale as 11 months for a level 2
analysis (partway between the least and most detailed examinations). We
were told in another force, it was 15 weeks, and one of the police files
showed delays of seven months for forensics resuits. In one Area, a local
council had nobody in place to deal with third-party material, which had
hindered the police carrying out that part of their investigation.

4.30. Most of the 80 admin finalised cases examined in one police force
had an investigative plan, but only five included deadlines for actions, and
HMICFRS inspectors thought two of those were unrealistic.

4.31. As we discuss from paragraph 5.49, we saw cases where the Area
lawyer had set an unrealistic target date for actions or had not been
specific about the nature of the action required, such as the parameters or
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level for a phone examination. This hampers the ability of the officer in the
case to prioritise and plan their next steps to best effect.

Crown Prosecution Service

4.32. The target for most rape decisions where the suspect is not in
custody is 28 days, but some police forces and their related CPS Areas
are taking part in a charging pilot, which reduces the target to 21 days.

4.33. In our charged or NFA sample, the average time between an
acceptable file submission and the CPS decision to charge or take NFA
was 17 days. In 65% of cases, the charge or NFA decision was made in
0-21 days, and the longest wait was 82 days. In the 2014-15 cases we
examined in this inspection, and for our earlier inspection of RASSO
units, 45.8% of cases were charged within 21 days, and the longest wait
was 207 days, so there has been a clear improvement.

4.34. We also assessed the overall timeliness of charging — which took
into account all consultations, not just the final one — and any delays in
administrative actions. On this basis, 56% of charge or NFA decisions
were timely, which has improved from 47.5% in the sample of 2014-15
cases, but still shows room for improvement.

4.35. The CPS data for the average time for a RASSO charge in the
second quarter of 2019-20 is 37.1 days. This, too, takes into account all
consultations in a case, not just the time from the final acceptable
submission. It shows a decline in timeliness from the average of 32.6
days in the third quarter of 2018-19.

4.36. We saw too many instances where cases drifted without recorded
explanation between receipt of a police submission and it being reviewed,
and too few instances of the police chasing late advices — another
symptom of poor communication between police and Areas.

4.37. Delays also arise when an action plan does not identify all the
necessary enquiries, so that the file needs to be returned for further work,
or does not set parameters, so that the police take longer than necessary.

Case study

One case had four consultations with actions set each time, all of which
could have been requested at the outset. In each review, the lawyer
noted that they had spoken to a manager to discuss the progression of

the case. After the fourth action plan, the police decided to take NFA in
the case and it was admin finalised.
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Young witnesses

4.38. In the case of very young complainants and witnesses (under ten
years old), there is a protocol agreed between the police, courts and
CPS'® which calls for all parties to expedite the case, including a
requirement that the CPS provides charging advice within seven days.
The need for urgency reflects the fact that very young children may not be

able to recall events as clearly, after a relatively short interval, as an older
child or adult could.

4.39. Our evidence makes it apparent that these very sensitive cases

are not being treated as such. We saw instances where a video-recorded
interview with a child as young as four or five was recorded several weeks
after the incident was reported to the police and, in one case, the child
was not able to recall anything clearly enough to provide effective
evidence by the time they were interviewed. We also heard frequent
reports that the police did not expedite their investigation, even when

reminded by the CPS of the protocol, and saw cases where the CPS had
not expedited their review.

4.40. We did not record timeliness specifically for complainants or
witnesses under ten, but we did note whether the complainant was a child
at the time of the investigation. The average time taken by the police to
submit a file to the CPS from the date of report was 258.2 days where the
complainant was not a child, and 238.9 days where they were. The
average time taken by the CPS to provide a charging decision from
receipt of an acceptable file submission was 17.5 days where the
complainant was not a child, and 17.1 days where they were. So the
police and CPS handled cases where the complainant was a child more
quickly, but not by so much as to assure the public that young
complainants are being progressed quickly enough.

Impact

4.41. We concluded that there were 16 cases in the charged or NFA
sample (6.4%) where the time taken by the police to investigate the
allegation, submit it for a charging decision and carry out actions had an
impact on the outcome. In the charged or NFA cases, delay was cited by
one complainant as their reason for withdrawing their participation, and
we were told of other such cases by interviewees. We were also given
other examples of the impact of delay, including cases involving youth

'8 A protocol between NPCC, CPS and HMCTS to expedite cases involving witnesses under 10
years; Courts and Tribunals Judiciary; July 2018

www judiciary.uk/publications/judicial-protocol-expedition-of-cases-involving-witnesses-under-10-
years/
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suspects that were stopped because of the time taken to reach the point

of charge. In surveys, we asked lawyers and managers for their views on
the impact of delays (Table 10).

Table 10: Survey results about the impact of delays
Question

Lawyers’ survey responses

Has police delay in the police All of the time 0%
investigation in rape cases impacted on Most of the time  3.8%
the strengths and weaknesses or public ~ Some of the time 54.5%

interest in the case and meant that a Rarely 30.8%
realistic prospect of conviction is less Never 3.2%
likely? Unable to tell 7.7%
Has delay in the police responses to All of the time 0.6%

action plans in rape cases impacted on  Most of the time  0.6%
the strengths and weaknesses or public ~ Some of the time 50%

interest in the case and meant that a Rarely 36.5%
realistic prospect of conviction is less Never 3.8%
likely? Unable to tell 8.3%

Managers’ survey responses

Has police delay in the police All of the time 0%
investigation in rape cases impacted on Most of the time  11.8%
the strengths and weaknesses or public Some of the time 58.8%

interest in the case and meant that a Rarely 29.4%
realistic prospect of conviction is less Never 0%
likely?

Has delay in the police responses to All of the time 0%

action plans in rape cases impacted on  Most of the time  13.7%
the strengths and weaknesses or public ~ Some of the time 54.9%

interest in the case and meant that a Rarely 29.4%
realistic prospect of conviction is less Never 2%
likely?

% Rounding to one decimal point means that the total is not always 100%.
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4.42. Interviewees told us that judges would ask about delay where it
was apparently unwarranted, and that to be able to answer this, or to
consider a possible abuse-of-process argument, some lawyers would ask
the police about the time taken to investigate. We saw instances of this in
the cases we examined, and also of the police volunteering an
explanation or chronology. However, there were still many files where we
were unable to establish why there had been a delay by the police or
CPS, so we could not determine for ourselves whether it was warranted.

Recommendation

Areas should work with their local police partners to improve
communication and reinforce the need for appropriate challenge by
both parties at an operational level. This should be with the aim of
achieving more effective case progression, and should include better
understanding and communication of timescales for common
investigative steps so that realistic targets for actions can be set, and
unnecessary escalations avoided.
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Early investigative advice

5.1. The Director's Guidance on Charging?® requires the police to refer
to the CPS all cases involving rape and serious sexual offences (RASSO)
“as early as possible and in any case once a suspect has been identified
and it appears that continuing investigation will provide evidence upon
which a charging decision may be made. Wherever practicable, this
should take place within